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QUESTIONS PRESENTED

WHETHER THE TRIAL COURT ERRED IN UPHOLDING THE PLANNING
BOARD'S APPROVAL OF A TWO (2) LOT SUBDIVISION PLAN WHEN THE
EASEMENT RELIED UPON FOR ACCESS WAS LIMITED TO ONE (1) LOT
BASED ON A RESTRICTION IN THE PRIOR SUBDIVISION PLAN THAT WAS
NOT RESTATED IN THE DEED BUT WAS PART OF THE CREATION OF THE
EASEMENT

WHETHER THE TRIAL COURT ERRED WHEN IT FOUND THAT A ZONING
BOARD HAS THE POWER TO MODIFY AN EASEMENT CREATED FIFTEEN
(15) YEARS EARLIER WHICH LIMITED ACCESS OVER AN EASEMENT TO
ONE (1) LOT AND ONE (1) BUILDABLE LOCATION TO ALLOW ACCESS TO
TWO (2) LOTS AND TWO (2) BUILDABLE LOCATIONS




STATEMENT OF THE CASE

This is an Appeal from the Strafford County Superior Court (Howard, J.) dated
October 28, 2021 affirming a June 1, 2021 decision of the Barrington Planning Board
approving the request for a two-lot Subdivision by David R. and Glenda J. Henderson.
(“Applicants”).

The Plaintiff Candice K. Harvey (“Harvey”) is the owner of six (6) acres in
Barrington that she uses for her personal residence as well as a commercial property
for her hair salon. Harvey’s property is known as Lot 1-0 on a Subdivision Plan by the
same Apg}iicahts dated September 21, 2005 and approved in 2008, known as Plan 87-
37. (hereinafter “The 2006 Plan”).

The Applicants own Lot 1-1 on The 2006 Plan which is 28.99 acres of land. Both
Properties have frontage on NH Route 9.

The 2006 Plan created Lot 1-0 and Lot 1-1. The 2006 Plan provides for access
to Lot 1-1 through a forty foot easement over Lot 1-0 owned by Harvey. The easement
is limited to one (1) lot at one (1) buildable location.

Garvey & Company, Ltd. (“Garvey”) is the Buyer of Lot 1-1 under a Purchase and
Sales Agreement with the Applicants and presented in Subdivision Plan to the
Barrington Planning Board to Subdivide Lot 1-1 into two (2) lots using access over the
easement burdening the land of Harvey.

At a meeting on June 1, 2021, the Barrington Planning Board conditionally

approved the Applicants Subdivision Plan by a vote of 5-2.




On June 30, 2021 Harvey filed a Petition of Appeal of the Decision of the Town of
Barrington Planning Board Pursuant to RSA 677:15. The Town of Barrington filed an
Answer dated August 13, 2021.

A hearing was scheduled for September 10, 2021 by Webex. On August 20,
2021 Garvey filed an Assented to Motion to Intervene and adopted the Town of
Barrington’s Answer. The Town of Barrington filed a Motion to Excuse Attendance at
the Hearing. Both Harvey and Garvey filed Assented to Motions to Supplement the
Record. Harvey requested The 2006 Subdivision Plan and Deed into Harvey be added
to the record. Garvey requested a Declaration of Intent to Convey Lots with Reciprocal
Access & Utility Easements and with Common Maintenance Obligations be added to
the record.

At the hearing on September 10, 2021 the Strafford County Superior Court
(Howard, J.) granted the Motion to Excuse the Town of Barrington from participating in
the hearing. The Court also granted the two Motions to enlarge the record.

By Order dated October 28, 2021 the Court affirmed the approval granted by the
Barrington Planning Board for a two (2) lot Subdivision. The Clerk’s Notice of Decision
was dated November 2, 2021. Harvey filed a Motion to Reconsider on November 12,
2021. Garvey objected to the Motion to Reconsider on November 16, 2021. By Order

dated November 22, 2021 the Motion to Reconsider was denied. This Appeal followed.




STATEMENT OF FACTS

The Plaintiff, Candice K. Harvey (“Harvey”) is the owner of 643 Franklin Pierce
Highway, Barrington, New Hampshire. Strafford County Superior Court Order dated
October 21, 2021, Appx At 65. Harvey'’s Lot was designated as Lot 1-0 on Subdivision
Plan for David R. and Glenda J. Henderson dated September 21, 2005 and approved in
2006, Plan Number 87-37. (Hereinafter “The 2006 Plan”). Strafford County Superior
Court Order dated October 21, 2021, Appx At 65. Lot 1-0 is 6.03 acres. The 2006
Plan, Appx At 21. Harvey uses Lot 1-0 as a personal residence as well as a
commercial property for her hair salon. Strafford County Superior Court Order dated
October 21, 2021, Appx At 65. The deed conveying Lot 1-0 on The 2006 Plan states
that the land is “Subject to a forty foot (40') wide access and utility easement to benefit
Lot 1-1 as shown on the above referenced plan” (The 2006 Plan). Harvey Deed, Appx
At 19. Note 12 to The 2006 Plan states:
“40 foot Wide Access & Utility Easement across Lot 1-0 to
benefit Lot 1-1 is to be used for a single lot and one
buildable location on Lot 1-1 only. When and if a road on the
frontage of Lot 1-1 is ever constructed the access easement
across Lot 1-0 will be eliminated and access to Lot 1-1 would
be via the new road.”

The 2006 Plan, Appx At 21.

The Deed to Harvey does not restaté the restriction from Note 12 on The 2006
Plan but does state that the 40’-foot access and utility easement is as shown on The

2006 Plan. Harvey Deed, Appx At 19.



The Applicants requesting approval of the New Subdivision Plan are David and
Glenda Harvey. (“Applicants”). The Applicants own Lot 1-1. Strafford County Superior
Court Order dated October 21, 2021, Appx At 65. Lot 1-1is 28.99 acres. The 2006
Plan, Appx At 21. The Applicants were also the ones who obtained approval for Plan
87-37 known herein as The 2006 Plan. Garvey & Company, Ltd ("Garvey”) is the Buyer
under a Purchase and Sale Agreement with Applicants who presented the Subdivision
Plan at issue to the Barrington Planning Board. Garvey intervened in this case.

The 2006 Plan approved Lot 1-1 for one building lot. The Applicants filed for
approval from the Town of Barrington Zoning Board of Adjustment for a Variance for two
(2) lots on Lot 1-1. Strafford County Superior Court Order dated October 21, 2021,
Appx At 65. Harvey had attended two meetings at the Zoning Board of Adjustment but
was out of Town for a Third meeting when the Variance Request was approved on
February 17, 2021. Certified Record, Appx At 29.

On March 21, 2021 the Applicants applied to the Planning Board for subdivision
approval to further subdivide Lot 1-1 from one (1) lot into two (2) lots to be accessed by
the Easement over Harvey’s Lot 1-0. Strafford County Superior Court Order dated
October 21, 2021, Appx At 65. A hearing was held on June 1, 2021 at the Barrington
Planning Board. Certified Record, Appx At 23. Harvey attended the Hearing. The
Chairman allowed her friend Raymond Estes to speak on her behalf. Certified Record,
Appx At 29. He indicated that when the property was purchased, it was very clear to
Harvey that the traffic through the easement on Harvey’s land would only be for one (1)
house. Certified Record, Appx At 29.

The Planning Board discussed that they could approve the plan on the basis that

the easement could be used for two lots and if a legal action later said it could not be
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used for two (2} lots, then the Applicants would need different access. Certified Record,
Appx At 30. Raymond Estes then stated to the Board that his attorney determined it
was clear in the deed to Harvey combined with the approved 2008 plan, what the intent
for the easement was and it was not for two (2) house lots. Certified Record, Appx At
30. Ignoring Note 12 on The 2006 Plan, the Planning Board stated that they approved
the Applicants Subdivision Plan and such approval was based on the easement being

valid for two (2) lots by a vote of 5-2. Certified Record, Appx At 33.




SUMMARY OF THE ARGUMENT

The trial court erred when it upheld the planning board’s approval of a two (2) lot
Subdivision when the easement relied upon for access was limited to access for one (1)
lot at one (1) buildable location. The easement over the Plaintiffs land was created by
the original subdivision plan and the first deed out to the Plaintiff predecessor in title.
The terms of the original subdivision plan and first deed out are unambiguous and the
parties intent at the time the easement was created clearly to limit use of the easement
to access one (1) lot at one (1) buildable location. The fact that the restriction of use by
one (1) lot at one (1) buildable location was on the subdivision plan but not restated in
the first deed out is irrelevant where the first deed out refenced the plan. Under RSA
477:26 and prior decisions of this Court, the benefits and burdens of an easement pass
automatically to successors even if not referenced in a subsequent deed. It was
unreasonable and erroneous for the planning board to approve a two (2) lot subdivision
over an easement that limited access to one (1) lot at one (1) buildable location.
Likewise, it was erroneous of the trial court to uphold the decision of the planning board
where there was no right to access two (2) lots over the easement relied upon for

aCCess.

The trial court also erred when it found that a Zoning Board has the power to
modify a restriction in a previously recorded subdivision plan which increases the
burden on an easement over an abutters land from access to one (1) lot at one (1)
buildable location to access to two (2) lots at two (2) buildable locations. While the

zoning board has the authority to increase the number of lots in a further subdivision, it




cannot modify the terms of an easement over abutters land created fifteen (15) years

earlier.

To grant the relief requested and modify a vested easement over abutters land
would promote uncertainty in real estate and be contrary to the purpose of the New
Hampshire “Race-Notice” recording Statute which is to protect both those who have
already have interest in real estate and those who would like to acquire interest. The
Plaintiff was aware of the limitation that the easement over her land was for one (1) lot
at one (1) buildable location. If two (2) lots are allowed access over the easement, why
not five (5) lots. The p!aéning board even stated that the access easement would need
to be upgraded to a road if the access easement was used to access more than three

(3) lots.




ARGUMENT
THE TRIAL COURT ERRED IN UPHOLDING THE PLANNING BOARD'S
APPROVAL OF A TWO (2) LOT SUBDIVISION PLAN WHEN THE
EASEMENT RELIED UPON FOR ACCESS WAS LIMITED TO ONE (1) LOT
BASED ON A RESTRICTION IN THE PRIOR SUBDIVISION PLAN THAT

WAS NOT RESTATED IN THE DEED BUT WAS PART OF THE CREATION
OF THE EASEMENT

The trial court erred when it failed to find that the restriction in Note 12 on the
original Subdivision Plan was not part of the Easement relied upon by the Applicants for
Access to its two (2) lot Subdivision.

RSA 674:41 provides that no building shall be erected on nor building permit
issued for any lots unless a street meeting certain criteria gives access to the lot. The
Applicants rely upon a 40 foot wide Access and Utility Easement on a Subdivision Plan
(“The 2006 Plan”) over Lot 1-0 currently owned by Harvey for access to their proposed
subdivided two (2) lots on Lot 1-1 even though said easement is limited for access only
to one (1) lot at one (1) buildable location.

An easement may be created by a written conveyance and a plan together.

Soukup v. Brooks, 159 N.H. 9, 14 (2009); Close v. Fisette, 146 N.H. 480, 483 (2001).

The plan itself does not create the easement, it is not till the deed is signed and

recorded that the easement is created. Soukup v. Brooks, 159 N.H. 9, 14 (2009). Even

if the plan is not recorded, if the recorded deed clearly references the plan, it provides
inquiry notice of the plans existence and the fact that the two documents created the
easement. Id. The interpretation of a deeded right of way is determined by the intention
of the parties at the time of the deed in light of the surrounding circumstances. Mansur
v. Muskopf, 159 N.H. 216, 221 (2009). If the terms of the deed and plan are clear and

unambiguous, those terms control how a Court should construe the parties’ intent.



Mansur, 159 N.H. at 221.

In this case, the Easement relied upon by the Applicants for Access was created
by the first deed out of the Subdivision from the Applicants to Peter R. Ward and Sarah
M. Ward (“Ward”) by Warranty Deed recorded in the Strafford County Registry of Deeds
on April 26, 2007 and The 2006 Plan recorded in the Strafford County Registry of Deeds
on August 18, 2006. See Soukup, 159 N.H. at 14; see also The 2008 Plan, Appx At 21.

The Deed from Ward to Harvey recorded in the Strafford County Registry of
Deeds on November 22, 2019 at Book 4710, Page 1016 contains the identical
Easement language as the Ward Deed. See, Harvey Deed Appx At 19. The Harvey
Deed states:

“Subject to a forty foot (40') wide access and utility
easement to benefit Lot 1-1 as shown on the above-
reference plan” See The 2006 Plan Appx At 21; see also
Harvey Deed, Appx At 19.
Note 12 on The 2006 Plan states as follows:
“The 40 foot Wide Access & Utility Easement across Lot 1-0
to benefit Lot 1-1 is to be used for a single lot and one
buildable location on Lot 1-1 only. When and if a road on the
frontage of Lot 1-1 is ever constructed the access easement
across Lot 1-0 will be eliminated and access to Lot 1-1 would
be via the new road.”
As stated above, The 2006 Plan and the Ward Deed combined to create
the Easement. The terms of the Ward Deed and The 2006 Plan are unambiguous

and control how the Court should construe the parties’ intent at the time the



easement was created. Mansur, 159 N.H. at 221. The unambiguous intent is that

the Easement is forty feet (40") wide to benefit Lot 1-1 and is limited to be used for
a single lot and one buildable location on Lot 1-1. Further, when and if a road on
the frontage of Lot 1-1 is ever constructed, the easement across Lot 1-0 is
eliminated and Lot 1-1 shall only have access via the new road.

This intent is supported by the rules regarding the interpretation of an
easement which is that general rules of contract interpretation apply. Close, 146
N.H. at 484. Under the general rules of Contract interpretation, when various
documents constitution the contract between the parties, the parties’ intent must

be ascertained from all the documents read together. Bellak v. Franconia

College, 118 N.H. 313, 316 (1978). The Court should harmonize the documents
and give effect to the provisions of the various documents so that none will be
rendered meaningless. Id.

The 2006 Plan and the Ward Deed must be read together to create the
easement and to ignore Note 12 on The 2006 Plan would make Note 12
meaningless. Note 12 not only sets forth the limitation of the easement to one (1)
lot and one (1) buildable location but it also provides for the manner in which the
overall easement is terminated. The manner in which an easement created by
plan and deed is terminated is an essential provision and must be included in the
scope of the easement.

This Court will reverse the trial court’s decision on appeal arising from a
decision of a planning or zoning board only if it is not supported by the evidence

or is legally erroneous. Trustees of Dartmouth College v. Town of Hanover, 171

N.H. 497, 504 (2018). This Court will review the trial court's decision to determine
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whether a reasonable person could have reached the same decision as the trial

court based the evidence before it. Girard v. Town of Plymouth, 172 N.H. 576,

582 (2019). A trial court must uphold a decision of the planning board unless
there is an error of law or the court is persuaded by the balance of probabilities
that the decision was unreasonable. See RSA 677:6; :15, V (2016).
The decision of the Barrington Planning Board to grant approval to the
Applicants two (2) lot Subdivision Plan was an error of law and unreasonable
because the Easement relied upon for Access required by RSA 674:41 was
limited to one (1) lot and one (1) buildable location. There is no legal access for
two (2) lots. The Easement created by The 2006 Plan and the Ward Deed is only
for one (1) lot.
The Order of the trial court to uphold the erroneous and unreasonable
decision of the Barrington Planning Board was also erroneous because the trial
court found that the restriction on Note 12 of The 2006 Plan was not part of the 40
foot wide access and utility easement. The trial court reasoned that:
“while Harvey’s deed referenced Lot 1-1 ‘as
shown' in The 2006 Plan, the deed itself did not
include restrictive language ...”

Strafford County Superior Court Order dated October 21, 2021, Appx At 68.

It was plainly erroneous for the trial court to disregard Note 12 of The 2006 Plan
as part of its interpretation of the easement on Harvey’s land.

The purpose of the New Hampshire recording statute is to provide Notice to the

public of a conveyance or of encumbrances of real estate to protect both those who

already have interests in land and for those who would like to acquire such interests.

(i



Soukup, 159 N.H. at 20-21. Soukup cited the RESTATEMENT (THIRD) OF PROP
SERVITUDES Section 5.1:
“no instrument of transfer is necessary to pass

servitude benefits and burdens to successors to the

benefited or burdened property interests: they pass

automatically on transfer of the property to which they

are appurtenant the Statute of Frauds does not require

that an appurtenant servitude be mentioned in the

instrument of transfer”.
Soukup, 159 N.H. at 20. The Court in Soukup noted that reference to a recorded plan
was sufficient Notice even through no reference was made in the chain of title to the
restriction. Id. In this case the easement is noted in the deed in the chain of title and
there is also reference in the deed to the plan containing the restriction. It is clear that
the “benefit” property right of Harvey restricting the access of the Easement to one M
lot and one (1) buildable location is part of the Easement and the fact relied upon as
controlling by the trial court that the restriction was not expressly restated in the deed
was irrelevant. RSA 477:26 codified the Restatement of Property, Servitudes Section
5.1. RSA 477:26 was cited by this Court in Mansur, 159 N.H. at 222 which found that
an easement automatically passes with the transfer of a property even when the
restriction is absent from the face of the deed.

It is plain that the 40’ Access and Utility Easement relied upon by the Applicants

for access to two (2) lots was created by The 2006 Plan and Deed included Note 12 on
The 2006 Plan which limits access across the 40' Access and Utility Easement to one

(1) lot and one (1) buildable location. It was an error of law for the planning board to

12



approve the Applicants Subdivision Plan and error of law for the trial court to uphold the
planning board decision due to lack of access as required by RSA 674:41 to the two (2)

subdivided lots.

il THE TRIAL COURT ERRED WHEN IT FOUND THAT A ZONING BOARD
HAS THE POWER TO MODIFY AN EASEMENT CREATED FIFTEEN (15)
YEARS EARLIER WHICH LIMITED ACCESS OVER AN EASEMENT TO
ONE (1) LOT AND ONE (1) BUILDABLE LOCATION TO ALLOW ACCESS
TO TWO (2) LOTS AND TWO (2) BUILDABLE LOCATIONS

The trial court's determination that the Zoning Board of Adjustment (“ZBA”) had
the authority to modify an existing easement by modifying a restriction created fifteen
(15) years earlier in a subdivision plan to increase the burden on the easement from
access for one (1) lot at one (1) buildable locations to access for two (2) lots at two (2)
buildable locations was an error of law.

In this case, before the planning board approved the Applicants’ Subdivision
Plan, the Zoning Board of Barrington granted a Variance for two (2) lots on Lot 1-1. The
trial court found that since the ZBA had the power to modify conditions previously
imposed with respect to a grant of Variance and since the Harvey Deed referenced as
Lot 1-1 as shown in The 2006 Plan did not include the language of the restriction in the
deed itself, ZBA had the ability to modify the Note 12 restriction on The 2006 Plan and it
was binding upon Harvey.

Harvey does not claim that the ZBA could not modify the number of lots

approved in a previously approved subdivision plan. (Transcript of Hearing on Appeal
from September 10, 2021 at Page 21, hereinafter “Tr at "). In other words, Harvey

does not contest that the ZBA can grant a Variance for additional lots on the 28.99

13



acres of Lot 1-1 of the Applicants. Harvey states that the ZBA has no authority to
change the terms of the 40' foot access and utility easement which was created fifteen
(15) years earlier by The 2006 Plan and the Ward Deed. There is no statutory authority
granted to the ZBA to divest a lot created by an earlier Subdivision Plan of vested
easement rights.

The trial court cited Pope v. Little Boar's Head Dist., 145 N.H. 531, 535 (2000) for

authority for the ZBA to grant a variance to modify the Note 12 restriction on The 2006
Plan. In Pope, the Plaintiff applied for a special exemption for an ice cream stand called
the Beach Plum to expand the menu to include coffee, tea, hot chocolate, hamburgers,
cheeseburgers, muffins, doughnuts, pastries, and cold sandwiches. Id. at 533. The
plaintiff was seeking to intensify a nonconforming use because a few hundred yards
away the owners of Andrew-By-The-Sea, also a nonconforming use, were given
permission to install a take-out window. The zoning board denied the request but was
reversed by the Strafford County Superior Court due to the discriminatory enforcement
of the rules. Id. at 534. The Superior Court decision was appealed and reversed. Id. at
535. This Court found that the Beach Plum operated under a Conditional Variance and
was not a non conforming use. The case was remanded and the Court indicated that
the zoning board had the authority “to modify conditions previously imposed with
respect to the grant of a Variance” and the proper procedure for the Plaintiff may be to
seek a modification of the Variance. Id. at 535.

Pope is not controlling in this case. In Pope, the Applicants was seeking
permission to modify a Variance that only affected his property. No abutters’ vested
property rights could be modified by the Variance. In this case, the Applicants are

requesting to have a more intense use of an established and vested easement through
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an abutter’s land that is contrary to the express language of such easement. For
reasons stated earlier in the Brief, the easement created by The 2006 Plan and the
Ward Deed fifteen (15) years earlier vested the easements rights of the parties at the

time it was created. Mansur, 159 N.H. at 221. The easement burdening Ward then

Harvey's land was expressly limited to be used to access one (1) lot in one (1} buildable
location on Lot 1-1. The action of the ZBA to increase Lot 1-1 from one (1) lot to two (2)
lots could not be used to modify the parties’ rights in the 40" foot access and utility
easement which vested as property rights at the time the easement was created. id.;

Dumont v. Town of Wolfeboro, 137 N.H. 1, 5 (1993).

The relief requested by the Applicants is contrary to the purpose of the recording
statute, and will promote uncertainty in real estate. New Hampshire is a “Race-Notice

Jurisdiction”. Mansur, 159 N.H. at 223. The requirement of providing Notice to the

Public of a conveyance of or encumbrance of real estate is to serve and protect both
those who already have interests in real estate and those who would like to acquire
interests. Id. What information that can be revealed in a title search is often controlling
indisputes. Id. at 225. Harvey was aware of The 2006 Plan and Ward Deed and the
language in both documents that created the easement burdening the land that she
purchased. She reasonably relied upon the fact that the 40 foot access and utility
easement was limited in use for one (1) ot and one (1) building location. To allow,
fifteen (15) years after the easement was created, it to be burdened by traffic to
additional lots defeats the certainty of property rights afforded by a search of the registry
records and will promote uncertainty in real estate. If Harvey's unambiguous easement
rights can be disregarded, what can further modifications of Subdivision Plans lead to.

Already at the Barrington Planning Board hearing, Board Member J. Braun stated if in

15




the future the two (2) lots are increased to more than three lots, the Access and Utility
Easement will be needed to be upgraded to a road. Cerlified Record, Appx. At 33. Iif
this Court determines that two (2) lots are acceptable, it is not unreasonable for the
easement on Harvey's fand to be upgraded to a road and used for five or more lots. Lot
1-1 is fairly large with 28.89 acres.

For the reasons stated in this Brief, the easement burdening Harvey’s land was
created by The 2006 Plan and the Ward Deed and its term were unambiguous that the
40 foot access and utility easement created by The 2006 Plan and the Ward Deed was
limited to use for one (1) lot at one (1) buildable location. To find that the easement is
valid for use by more than one (1) lot at one (1) buildable location is unreasonable.
Every subdivision requires lawful access. There is no legal access to more than one (1)
lot and one (1) buildable location over the easement burdening Harvey’s land. The
planning board’s approval of the subdivision plan was in error. The trial court's order
upholding said decision of the planning board was also in error. There is no lawful

access over Harvey’s land under the 40 foot access and utility easement for access to

anything more than one (1) lot at one (1) buildable location.



CONCLUSION

For all the foregoing reason’s the Strafford County Superior Court Order dated
October 28, 2021 which affirmed the decision of the Barrington Planning Board approval
in the Applicant’s Request for a Two Lot Subdivision based on access over an
easement on Harvey’s land limited to one (1) lot at one (1) buiidab!:e location should be

reversed and the Applicant's Request for Approval of its Two Lot Subdivision should be

denied.
Respectfully submitted,
CANDICE K. HARVEY
By Her Attorneys
CASASSA LAW OFFICE
Dated: June 2, 2022 By: | e ‘“'"/j

“—Pariiel R. Hartley, Esquire
459 Lafayette Road
Hampton, NH 03842
(603) 926-6336
dhartley@casassalegal.com
NH Bar No. 8792

REQUEST FOR ORAL ARGUMENT AND CERTIFICATION
The Plaintiff Candice K. Harvey hereby requests that Daniel R. Hartley, Esquire

of Casassa Law Office, be allowed fifteen (15) minutes for oral argument.
[, Daniel R. Hartley, Esquire, attorney for Plaintiff Candice K. Harvey, hereby

certify that | sent a copy of this Brief as required by the rules of the Supreme Court.

&

Dated: June 2, 2022 [) == Sl
eedaniel R, Harﬂe@, Esquire
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Book:4710 Page: 1016

Doc # 1830016744 11/32/2019 10:38:24 aM

Book 4710 Page 10186 Pageiof2
Cathering A, Berube
Register of Deeds, Stafford County
LCHIF STAL50829 25,00
TRANS TAX STR49GIE 8.100.00

Warranty Deed
We, Peter R. Ward and Sarah M. Ward, husband and wife of 643 Franklin Pierce
Highway, Barrington, New Hampshire 03825 for consideration paid, grant to Candice K.
Harvey of PO Box 452, Barrington, New Hampshire 03825, with WARRANTY
COVENANTS,

A certain tract or parcel of land, with the buildings thereon, if any, situate on the northerly
side of New Hampshire Route 9 in Barrington, County of Strafford and State of New
Hampshire, shown as Lot 1-0 on & plan entitled "Subdivision Plan Prepared for David R, &
Glenda J. Henderson of Tax Map 239/Lot | Located at NH Route 9 County of Strafford
Barrington, NH" dated September 21, 2005 and recorded in the Strafford County (New
Hampshire) Registry of Deeds as plan 87-37, and being more particularly bounded and
described as follows:

Beginning at a point at the southeasterly corner of the within described premises, said point
being southwesterly corner of certain premises now or formerly of Russell and Rodney
Hayes; thence running North 74° 42" 45" West a distance of one hundred thirty nine and
eighty hundredths (139.80) feet, more less, to a point; thence turning and running north 71°
48' 14" West a distance of ninety three and seven hundredths (93.07) feet, more or less, to a
point; thence turning and running North 67° 53' 42" West a distance of eighty two and ninety
seven hundredths (82.97) feet, more or less, to a point; thence turning and running North 59°
08' 30" West a distance of eighty one and forty hundredths (81.40) feet, more or less, to a
point; thence turning and running North 54° 06' 05" West a distance of fifty four and eighty
three hundredths (54.83) feet, more or less, to a point; thence turning and running North 48°
10" 47" West a distance of one hundred six and thirty eight hundredths (106.38) feet, more or
less, to a point; thence turning and running North 43° 01' 59" West a distance of one hundred
fifty three and forty four hundredths (153.44) feet, more or less, to a point at the southeasterly
corner of Lot 1-1 as shown on the above-referenced plan; thence turning and running North
57° 48 57" East a distance of six hundred eighty eight and seventeen hundredths (688.17)
feet, more or less, to an iron pipe found; thence turning and running South 08° 22' 41" Easta
distance of four hundred forty three and eighty one hundredths (443.81) feet, more or less, to
a point; thence tuming and running South 09° 48' 19" West a distance of two hundred eighty
five and seventy nine hundredths (285.79) feet, more or less, to a point, said point being the
point of beginning.
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Containing 6.03 acres, more or less.

Subject to a forty foot (40') wide access and utility easement to benefit Lot 1-1 as shown on
the above-referenced plan.

Subject also to a driveway easement to John P. and Linda C. Svenson (successors in interest
to Russell D. Hayes and Rodney G. Hayes, see Warranty Deed from Russell D, Hayes and
Rodney G. Hayes to John P. Svenson and Linda C. Svenson dated September 18, 2006 and
recorded October 2, 2006 in the Strafford County (New Hampshire) Registry of Deeds at
Book 3441, Page 0194), their heirs, executors, administrators, successors and assigns, as
shown on the above-referenced plan. Also see Permanent Easement Deed recorded herewith.

Meaning and intending to convey the same premises conveyed to Peter R. Ward and Sarah M.
Ward, by deed from David R. Henderson, Trustee of the David R. Henderson Living and
Glenda J. Henderson, Trustee of the Glenda J. Henderson Living Revocable Trust dated April
26, 2007 and recorded with the Strafford Registry of Deeds at Book 3521, Page 922,

Witness A" day of November, 2019

Sarah M. Ward

Peter

State of New Hampshire
County of : :

.
On the g& ~day of November, 2019, before me, personally appeared, Peter R. Ward and
Sarah M. Ward, to me known or proven to be the parties executing the foregoing instrument,
and they acknowledged said instrument, by them executed, to be their free act and deed.

DO

. LAlstice of the Peace:
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_LOCATION PLAN_

NOT TO SCALE

1.) Porcel ia shown as Lot 1 on the Town of Barrington ;*"’3‘,’:’0”";’ Mop 239.

| 2;} Parcel is locoted in the Town of Barringten Village District, Highwoy Commercial

- District- Overlay and Groundwater Protection District Overiay.

3.} Owner of Record: David R. & Glenda . Henderson
o 174 Route 9

‘ Barrington, NH 03825

- SCRD Bk 897, Pg 121

4.) This plon does not show any. unrecorded or unwritten sassments which moy
‘ exist. ~ A reosonable ond difigent ottempt hoe been made to observe ony
- Gpparent, visible uses of the lond; however this does not constitute that no
~ such eogssments exigt . '

5} P::%cd;yis not located ¥a 9 tyRoo’d Hazard Zone os depicted on Flood Insurance

- Rale Map Sheets 11 & 12, Town of Barrington, No. 330178A, mop date:
o8/ot/ises. o Co
There are no Prime Wetlands located on the subject parcel as depicted on the

of ‘Par‘ftan}outh, NH, o
6.) Total Lot Area: 1,525,498, Sq. Ft. or 35.02 Acres

~Town -of Barrington ‘Primie Wetlands Map, dated Jan. 1991, prepared by IEP, Inc. |

7.) The v}ejticné boundaries _shown hereon were fleld delineated by NM Soil -
" ConsuRants, Inc. of Newmarket, NH, and compieted on September 1, 2005, in
accardeﬂcs with the yf‘{:ﬁse? Corps of Engineers Wetlands  Monuaol, ;

8.) Zoning Requirements;

Min. Lot Area: . . 80,000 SF
‘Min. Upland Soils . 80,000 SF
Min. Frontage: 200" (25" Back Lot}
Structure Setbacks ,
Min Front Yara: ~ 0 40"
. Min, Side & Reor Yord: 30
Min. Wetiands Buffer;
Min. Bullding Setboek: . 50°

9.) NHDOT Driveway Permit No.. 06~027-461, 08,/04/2006.
10.) NHDES Wetlands Permit No.. 2005~03054, 07/12/2008.

~ 11.) The Barrington Zoning Boord of Adjustment gronted o Special Exception to
. Ollow gccess o Lot 1-1 vig the 40' Wide Access & Utliity Eosement located
on Lot 1-~0, where Article 4 Section 4.1(2) of the Borrington Zoning
Reguiations requires cccess to o lot must be locoted on the side of the lot
providing lot frontage. Case #ZB 06/805 dated June 21, 20086. ~

12.) The 40’ Wide Access & Utilily Eosement ascross Lot 1-0 to benefit Lot f=1
. I8 1o be used for g single iot ond ons bulidoble locotion on Lot 1—1 only.
When and i @ road on the frontage of Lot 1—~1 i ever constructed the
- access egsement across Lot 10 will be eliminatsd and ‘actess to Lot 1~1
would be vis the new road. S .

13.) Prior to any construction on Lot 1-1 and the access driveway, ofl erosion
- control meosures shalt be in place, during construction ond untit the site has
stabllized, : :
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BARRINGTON PLANNING BOARD MEETING
As Chair of the Barrington Planning Board, due to the COVID-1%/Coronavirus orisis and in accordance with
Covernor Sunung's Emergency Order 12 pursuant fo Excentive Order 2826.04 this Roard s asnthorized to ment
glectronically. Please note that there is no physical location fo observe and listen contemporaneously to the
meeting, which way suthorived purzuant fo the Governer’s Emergency Order. However In acvordance with the
Emergency OUrder, this is to confive that we arer We are uiilizing the Micraseft Team for this slectroni mesting,
All members of the Board have the ability io communicate contemporanesusly during this meeting through the
Microsoft Team, and the public has access to contemporaneously listen and, if necessary, participate in the meeting
throngh disling the following phone 45836645248 and Conference 1D 419913718

OR
£all 6835540182 or omall birvine @ barrinelon nh ooy

Tuesday, June 1, 2821
&3 pan

Please note that all votes that are taken during this mesting shall be done by Roll Call vote,
BOLELCALL
Members

James fenmison, Chawr
Jeff Brany, Vice Chair
Steve Diamond

Andy Knapp ex- officio
Hon Allard

Candice Krans

Alternate Mamber
Dlonns Massuco
Andrew Melnikas

Town Planner Marois Jasses
S@it  Barbars bvine

MINUTESHEVIEW AND APPROVATL

Lo

ACTIONITEM FOR AN EXTENSION

S iRk RIS

CR 081 23




received Conditionally Approval that expired on May 3, 2021 they would like a f-month extension SEE CASE
BELOW:
223-24826-RO-20-AmendSub (Owner: Houte 123 Development, LLCY Reguest by applicant to amend the
previous conditional approval from 55 residential lof and 5 commercial lots fo 38 residential lots and 4 commercial,
iots adiacent to Route 1235 (Calef Highway) in the Regional Commercial Zoning District. BY: Scott T Cole, Beals
Associates, PLLC 70 Portsmouth Avenue, 3 Floor, Unit 2; Stratham, NH 03885,

ACTIONITEM CONTINUED FROM MARCH 2. 2821

3. 236-4-GR-20-SR (Owner: Sunset Rock LEC} Request by applicant for Site Review o increase their operation in
Barrington from 83.3 sores to 8 total of 88.8 soves (Map 236, Lot 4y (Map 227, Lot 13} and for 2 3.4 Conditional Use
Permit located backland off Tolend Road in the General Residential Zoning District. BY: Michael Wright, RESPEC;
A7 Water Street, STE 109, Laconia, NH 03246,

Applicant is requesting a continuance.

ACTIONITEM CONTINUED FROM Mav 4, 2071

4, 263-28-RC-21-8F (Ownaer: Jon Chinburs) Request by applicant for a Site Review to allow a business on the first
floor and residential use above on Calef Highway/Pierce (Map 263, Lot 28) on a 1.89-acre lot in the Regional
Commercial (RC) Zoning District.* Evic . Mitchell & Assoc. Inc; PO Box 10298; 3% So. River Road: Bedford, NH
031100298

Applicant is requesting a continuance until July 28,2021

*Indicates that if the application is accepted as complete, the public hearing will be held the same evening, at which
time any interested party may offer comment to the Planning Beard.

ACTIONITEM CONTINUED FROM May 18, 2021

5. 239-1.1-TC-21-28ab {Owaers: David & Clends Henderson) Reqguest by spphicant for s 2-Lot subdivision Ler 1}
~would be 11.81 and Lot 1.2 would be 17.19 acres (Map 239, Lot 1.1} located off Franklin Pierce Highway in the
Town Center {TC) Zoning District. BY: Dave Garvey, Garvey & Co Lid; PO Box 935; Durbars, NH 03824

ACTIONITEM

&, 220-29-RC-21-SR AmendGarace (Owners: Andersen Properties, LLCY Request by applicant for Site Review to
construct 2 1,200 5.1, garage on an approved site with waivers located at 10 Colonial Way on 2 4.076-acre lotin the
Regional Commercial (RC) Zoning District. BY: Scott Lawler, PE, Norway Plains Associates; PO Box 249;
Rochester, NH 03266,

REPORTS FROM OTHER COMMITTEES
UNFINISHED BUSINESS

OTHER BUSINESSTHATMAY PROPERLY COME BEFORE THE BOARD

7. Review of a request for & building permit at 350 Mica Point, 2 Private Road, for Alicia & James Beanliey
{Map TIR Lot 9y

SETTINGOFDATE TIMEANDPLACE OF NEXT MEETING AND ADJOURNMENT

Other information. a) Files on the applications and Hems, above, including the full text of any proposed
ordinances, regulations, or other inifiatives are avallable for fnspection in the Planning & Land Use Office, from
8:80 a.m. 10 3:08 p.m., Monday through Thursday; b} i vou are looking at this agenda on the Town’s website,
you can click on any underlined projects and other items to access additional information; ¢} This agenda, these
applicativis, aad other Hems are subjedd o ervers, vmissions, and change prior to finad action; dj Some agendas
are marked as “Preliminary Agenda™. These are sublect to change. The final agenda will be prepared on the
Thursday evening prior to the meeting and will be posted on the Town's website; e} Contact the Planping & Land
Tise Department i you have guestions or comments about these or any related matters or yon have 2 disability
requiring special provision. 24
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Michael Wright from RESPEC represented Sunset Rock LLC and gave an update that they have been working with
Dover’s .

Engineer Emery and Garrett on altemate designs. Michael explained that two of them affect the drawings that have been
supplied to the Town and two of them do not. Michael explained that Emery & Garrett was investigating the two that do
not affect any of their drawings. Michael explained that Emery & Gurrett need to feview their files for the last couple of
years and hope to get an answer in the next couple of weeks and resubmit revised deawings to the Town if they need to be
updated. Michael explained that then they would get the AoT permit in, and they weuld like to have 2 continuance for
about two months.

A motion was made by J_Brann and seconded by 4, Knapp to continug the application until September 7, 2021,
Rofl Call:

D. Massacei-aye

B. Hackett-aye

C. Krans-aye

A. Knapp-ave

S, Diamond-aye

1. Branp-aye

3. Jennizson-nye

ACTION ITEM CONTINUED FROM May 4, 2021

4. 263-28-RC-21-88 (Owner: Jon Chinburg) Request by applicant for 2 Site Review to-allow a business on the first
floor and residential use above on Calef Highway/Pierce (Map 263, Lot 28) ona 1.8%-acre lot in the Regional
Commercial (RC) Zoning District,® Erde C. Michell & Assoc. Inc; PO Box 10298; 38 So. River Road: Bedford, NH
03110-0298

1. Jennison gave a brief description of the application.

M. Gasses expliined to the Board that the applicant has withdrwa their application and the applicant would like o know
ifany of the fees could be refunded. M. Gasses explained that they thought they would go through the Site Review
process and pot need a vardance.

£ Jennison asked how much the fees were.

M. Gasses explained that the Town could not refund money spent for certified mail and posting in the paper and explained
that the only amount that could be refundable would be the $1350.00 application fee.

1. Brapn asked why the applicant felt that they were misled,

M. Gasses explained that John Huckins, Code Enforcement Officer, realized that the 75" sethack applied to both Route
125 and Pierce Road, and that would require a variance. M. Gasses explained that they had ondy filed for Site Review and
had not filed for the variance.

The Board disagreed on returning any funds.

Roll Call:

D, Massucci-ays
B. Hackett-aye
. Krans-aye

A, Knapp-aye
§. Diamond-aye
1. Brann-aye

1. Jennison-aye

Barrington Plansing Board Meeting Minutes/bi
June 1, 2021/ 0 3
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Diave explhomed that there would only by one diivesay where the 407 casement was.
1. Jemmison enplained that the driveway in the middle was for Bellaviso Salon & Spa that was an existing busincss.
1, Branm explained that the ouly drveway to be addedt was the one to the right [east] side where the casement was,

ggm asked if e Trtile bt affmg& om Rowe 9 was needed for each Jot

Mexﬁmeﬁ&mi%&gm of the w:&i@:&sﬁz@ygﬁtmﬁs&mﬁmmmmmaﬂe& 1 so Y they oo il 3
driveway that did net impact the wetlands on the narrow sirip 1o the west.

Dave ez{piam&d that the am;;aﬁt ssm the easernent was about 1 D00 sF and this was subdivided in 2006, The cwser at
that time created this ensement 50 no impact theouek the wetlands snd the Conservation Comenission was pleased with
whera it [driveway] was going to po.

L. Jennison opened public comment.

Candice Harvey from 643 Fraklin Pierce Highway asked if Raymond Estes could speak for her. The Chamaa gmnteé
the request. Ravmond explained o the Board that when tbey purchased the property it was very clear that thers would
{m}g be one Tot behind them and fraffic would be for only one home, Raymond expiamzé that s was what was approved
by the Town in 2006 and was Hsted on the plan. Raymond explained that they dre agamt what Dave wants to do with
more that one lotand anything other $hon the original intent of the subdivision done & 2006,

1. Jemnisow asked Raymond if they were ablé 10 g0 to the Zoning Bomrd meetiog whe the Henderson's were going for e
varance,

Raymond éﬁ@&ame{i thae they were aitwémeetiégs, but they were out of v for e Tast peeeting, and they could sot
accesy the information for the meeting that this was approved at,

éwm had questions and i Zoning Board made s mistake, he would not uphold thelr mistake for them | issuing ® asd
Felt that it was not reasonable to'try and follow the Jetter of the law. A Keaop espressed that this could cause a lesal
sction i someons would come back and see the Town,

zmgmd that thero was 2 mﬁ:w& ‘that when the Zoning &wdm &ancmﬁ&wm
1 Bewm asked Candive if they appealed the decision of the Zoning Boasd,

Candice explamed that they were niot aware of the devisios, il after they received a otics for the Planning Board
mesting which wase™tintime to appeal i,

;mmw&mzmawmmwam

M. Gasses explained that they have 30 days 10 appesd the decision,

1. Jermison asked if albwstters are notified that s was approved.

M. Gasses euplyined notto each mdividaal sbuttes.

1. Jennison stated 50 no abutters wers netified.

M. Gasses exphained that the public hearing was held, the decision was made af the trearing, and explatned that the notives
ave uploaded {0 the website. M. Gasses explained that thers was an opinion from the Town attorney on this and she would

not say or disagree thot the Zowing Boord made a mistake, M. Gasses explained that there was a provess for an appeal by
am atratter,

Barrington Planning Board Meating Minutes/bi
juwme 1, 2023/ e,

CR 087 29




1. Jemmison explained faxt bis questions wese 10 avoid 2 cosdy Tawstat and appead psocess would Be Toss sost 4F thews was
Hme,

1. Brany axp?meé that it would be the same for this Boacd W the ??azmmg Board made & degiston, &ey waﬁé have W
éayst@mea‘l fhe devision. I Draom expdaived that e Doard is bonnd the sales whiw wmoliing decisions,

8. Diamond asked whit the Town Attorsey had 1 say abowt this.
B Gasses eipmmam@w%wmméwwﬁewmﬁmm’»mmmﬁap%m
Phaowing Bowrd

3 Brann sated Hhat the easemvent issue was not the Town or the ?:aaamg Board decision. . Brann ﬁpm;seé St the
Board could approve this on the bagis that the easement can be used for both back lots. 1, Bown expressed ¥ there was
legal action, and the sasement was unable to be utilized for both ots, that would meas that they would need a ditferent
wocess 1o the property though the wetlands. 1. Brarm ssked whit would happen fhen,

M. Gasses explained that they would need to come back to the Planaing Boasd.

g Rnggg exgmsseti fhat now they have taken 2 property deough e Emmg B process Tor 8. mwﬁmamg Toa by
wmaking it whele by muking  more nosconforming,

M. Gasses explamed that the Planming Board was bourd by the Zoming Board approval

S, Diamond asked i¥ the Board had a responsibility 1o assess whother ascments are held snd ssed for the W%ﬁ Bt
#hey are there for,

M. Gasses 6}&:{3&3}6@ that tie Eosarci members are.not attoraeys. The Town attomey was convalied, osd the storaey tme
Gack with the same answer M, Gasses explained that tiese are private propedy issues.

1 Bmﬂnmpendedm . Diamond s eommnint M&@e&m%iwﬁmgmﬁemgm%m%w&ﬁwﬂwﬁw&
suppesed to acess the liability,

Dhave expressed Bt the Town Altomney has an opinion, is Anoraey fas 20 opinien, and the opimion of W attorney was 3
Hittle different from the Towa Attormey. Bave sxploimed that they &% they were processing things covrectly with respect
private propesty rights.

Raymeond Estes explatned that bis avormey has Tooked at it and stated that it was very clear in the decd with the approved
phans what the intent of the sasement was, and this was not meant for two house lots. Raymond explained that he
understood the Board's role and they would take further action. They wine hoping not fo bave fo o that, and they wese

not avare that they could appeal the Zoning Board decision. Raymond explatued dot, if needed, they would sppedd oy
decision made tonight

1. Senmison explaned tut ey are bownd by the regulations and not by privaie propaty Bsmss.

1. Brann also eapressed that they are bound by the regulations and i ey were to make amy decision on a basis other e
approved regulations that decision would be ovestemed. 1, Boown explained thet if s applicant seects oW the regpdations
the Deard was bovad to agprove an application,

img closed public cormmpeeds,

1, Sonmisens read Conditions Precedens:

Barrington Pa
June 1, 20X
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2 & Land Umm¥mmﬂt | Formatted: Highlight

Town of Barringten ‘
333 Calef Highway ;
Barrimgton, NH 03825 {
e  $35E30195 :
NOTICE OF DECISION
“Rpplicont’ hereln, refers to the property omsiey, business averrer, individuolfs), or crgeniation subnsiting this
aoplication and to his/her/lts sgents, swocessors, and assigns,
Propossl Mentilication:
Cwnar: o Dated: DO 2023
David & Glenda Henderson
1273 Winged Fool Lamne
Sienvey,
NC 28037
Garvey & Co Utd. David Garvey
PO Box 935
Durham,
NCO03829
Atlas Survey C UL
Adam Fogg
25 Nite Rd.
Dover, §3824
s spplicani:

Thisis to inform you that the Barringlon Plarming Beard 2t s June 1, 2021, vreeting CONDITIONSILY APPROVED you
application referenced above,

Al of the precedant conditions alow must be met by the apphicant, t the exgerr&a of the applicant, grior to the plans
being certified by the Planning Board, Certification of the plans is required prior to commencerment of any site wark or

Barnngton Ply

Juns 1, 2021

Board Maeting Minutes/b
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recording of any plans. Once these precedent conditions are met and the plons are certified the approval is considered

final.

Please Note® If all of the precedent conditions are not met within & calendar months to the day, by December 1,202,
the aoards approval will be considered to have fapsed, unless 2 mumaﬂy agreeable ewtension has been gramted bythe

&)
7

CB st FEMA sheet used to Identify 100-ysar flood elevation

ﬂefemnce 223 a[ the Town of Borrington Subdivision Begulations

:é;r Mét&esmeﬁa signature to the final plan

) Add the wetland scientist stamp &5} lenatore to the final ;}Eaﬁ

g} Add nota gn which plans are to be recorded 3nd which on ﬁiew?ikﬁsem

d} &dd st feast on benchmark per sheet

g Add the following *Required erosion control rreasires 3&3%&;% §§s§3§e§ mtﬁ
any disturbance of the sites surface and shail %me;msaeé f&r{zig;% the tompletion of construction
setivitiss, i, during construstion, :zess}ases saparent that ﬁ%%g; erosion m measures are

se::gz;seeﬁ <] ﬁsg grosien on the construction sete iie_se z&mﬁﬁ&m %&em shadl be
reguired toinstall %?sé necessary protection at no :a;i:tt} the Town,

gl Add purposeofolan

i} Revise spachg of manumentation 35 no geater ti‘zas* %’é‘

#07 Add location of proposed wells
B Show proposed sccess sasements by mates and bounds

& Add the NHDOT updetad driveway permit # o theplon

i Add proposed lot #'s assigned by Aszesser

iy Add wetlind scientist stamp and signstire to the finsl plan

7} A the HHDES Permit 1o the plan
& Add purpose of Plan

3} Anasbuilt for the driveway must be provided by an engmeer that shows that driveway meets the 10%

grade the entire distance for lot 239-1.2 pricrie 3 cenfication of acCupancy

Add the foliowing plan revisions ; v
3} Correct the Zoning Designation to Town Certer
b} 413 Neck must be owned equally 208

A common drivewsy malntenance agreerment must be recorded at Strafford County Registry of Deeds prior i
the sgie of any lots.

Properand complete survey monumentation shall be instalied on the properties as a condition to final approval of
the application, Granite bownds shall be set at the Intersection of existing or proposed lot sidelines with existing
progosed streets. fron pins [pipe or rod] ars 1o be placed at 3ll property line comers and angles, and ali points of
gurvature and points of tangency. Monuments for the lot being developed shall be placed not more than 300 fest
apart in any straight line, The applicant’s surveyor shall certify in writing that the bounds and pins have beewn
installed sccording to the submitted plan. (Reference 3.8 of the Town of Borrington Subdivision Reguiations)

Any outstanding fees shall be paid to the Town

Final Drawings (8} five sets of black fine {b} phus one set of E17X17” final approved plans must be onfile with the
Town. Each individual sheet in every set of drawings must be stamped and signed by the land surveyor, engineer;

Barrington Planning ﬁimm Muegting Minutes/bi

Jane 1, 2020008

CRO090 32



or architact responsible for the plans. Note. if there are significant changes t0 be made to the plans, as specified
above, ane Rl size theck print must be sent to the Land Use Uffice for review pricr to produing these Hnal
drawings,

General and Subsequent Conditions
i¥ 7 in accordance with RSA 674:39 active and substantial development shall mean the expenditure of at twaaty ﬁve
parcent {25%) of the snfrastructare costs required for a development, as indicated by a subdivision approved by
the Pfarmmg Board, within. (24 ‘months of sald apgroval, where approved plans have been properly recorded at
the Registry of Deeds: tafms@mctwe shall mean in this instance, the construction of roads, storm drains, water
and sewer facllities, or parking lots, Compliance with this definition shall also necessitate that a bond or ‘other
security to cover costs of said mfrastmctwe requirements has been posted with the Town prior to the beg nning

of construction, tftgqtz}rgé s a condition of aporoval.

2} Current Use subject gwperty ora pm‘mm of itis presently’ in (:ufrent Use. The apphmrat mu;% ;}rawcie t&a‘!‘awn
of Barrington Assessing ﬂepartmem current use map and{oz Sther xtems reeded to 4ss ﬁeqmsments aFRSA-
79A and the New Hampshire Department of Revenue Administrations Rules are satisfied.

{the* in hath sect ons abave, the numbered condition marked with 2 # and all conditions be!w the # are standand
conditions on all or most applications of this type).

Twish you the best of lisck with your project. If you have any questions ar concerns, please fael free t0 contact me.
Sincerely,

. Marcla ). Gasses
Town Planner
cee File

M. Gasses explained to Dave Garvey that before the plan. was mnrded at the Regwtry af Deds that there were 3 lot of
excess lines on the plans, and they do not usually take the ones with fopography all over them

L_ﬁm expiam:& that he was looking though the regutations and siamd that approval would be based on the easement .
use for both lots, J. Drann explaimed that if this does not get resolved | in the favor of the applicant and they wust come

back before the Board to establish driveways through the extensions to the road, there would be no garsntes that wosld

getapproved.

WWWM%MMW&WMMM&&MW& what point would the driveway need
to be different.

1. Brann explained shat dhey wonld noed to buitd the soad 1o Town standards if more thas theee Jots wsed fhe access,

A mation was made Z:y.z,_m and mméeé éy.j} Jemwison 1o WW the two Lot subdivision, Yore 372
Roll Call:

. Massucci-aye

B. Hackett-aye

€. Krans-aye

A. Knapp-Nay

§. Diamond-Nay

I, Brann-aye

1. Jennison-aye

Barrington Planning Board Mesting Minutas/bi
hune 1, 2021
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ACTIONITEM

6. 230-29-RC-21-8R AmendGaraoe {(Owaers: Anderson Properties, LLEY Request by applicant for Site Review to
sonstruct 2 1,200 «.f. garage on an approved site with walvers located at 10 Colonial Way on 2 4.076-g0re lot in the
Regional Commercial (RC) Zoning District. BY: Seout Lawler, PE, Norway Plains Associates; PO Box 249;
Rochester, NH 03868,

i Jennizon gave a brief desaription of the application.

Scott Lawler from Norway Plains Associales represented Anderson Properties. Scott explained that they are before the
Board for Site Review approval to add a 1,200 5.£. garage to an approved Site Plan. Scolt gave a brief review of the
previous application approval to which they want to-add the gamge. Scolt explained that after constructing the building
they needed additional storage outside the main building with two additional parking spaces in the hard packed gravel
areq, Scott explained that there would be no changes to the site. The garage would be in 4 previously approved arsa to be
fmpervious with no changes to the stotm water managemsnt system and there was no increase in fmpervious coverage.
Scoft explained that the gamge would not be connected 10 the water or septic system. Scott explained that there would be
underground conduits ranning to-it for power and this would be cold storage. There would be no changes to the lighting
o the site plan; all the lights as previously designed will smaintain their locations with no other site changes, Scolt
explained that he had waivers to existing Teatures because the building was still under construction and also a waiver fora
full drainage analysis because he was the engineer that designed the site and could stipulate that there’s no increase in the
stormwater management nuoff changes to the Impervious coverage that would warrant an amended stormwater analysis.
Seott explained that the 50 buffer for a residentinl butfer. This lot had a lot line revision after the site plan was approved
and showed on the plan when the property line was.

M. Gasses explained that she was talking about the 50" wetlapd buffer after the lot line was done and wanted 1o make sure
that the structure fits outside the 30" wetland buffer,

Scott explained that he shiffed the plan back 1o what was presented in the application 1o the Planning Board.
M. Casses asked if it was outside the 30° wetland buffer,

Seott stated that was correct.

8. Diamond asked what the inverted triangle was just 10 the right of the proposed garags.

Seott explained that was 4 contour line funneling the storm water from impervious surfaces to the Jow point and then it
furmels down {o the treatment swale.

8. Diamond asked that iz a topography that you have or would be changing to create,
Scott stated that was correct,

A. Knapp asked about the location of the garage looking at the original plan; this would be right in the proposed
snow storage area 50 now what was the plan to address this was part of the original plan,

Scott explained that they reduced the area and still have considerable amount of area for snow storage. They do notsee z
problem maintaining that snow storage.

A, Knapp explained Jooking at the original plan, it was assessed at 50% site coverage, and they arz asking Fom relief
from existing landscape and natural features but the original site was looking at 50% coverage prior to the Lot
Line Adjustment. A, Knapp asked what the new site coverage with the Lot Line Adjustiment.

Scott explained that he didn't have that information but looking at the page he could estimate with confidence that it

Barragton Planning Board Mesting Minutas/hi

Jure 1, 202108,
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would still be less than 50% of the 4.1-acre parcel. Scott explained the other farge aveas on the plan.
A, Knapp expressed that it was hard looking the plans.

Scott explained that the chart that A. Knapp was looking at wasa’t what was existing or what was being proposed but just
that the ordinance says the maximumn lot coverage was 50%. Scott explained that they are still less than 50%.

J. Jennison asked how would the Board know with no caleulation.
Scott explained that he could supply one. ‘
J. Brang asked, after looking at the plans on Sheet Al about the lighting that was in the narrative but not on the plans

and showing where the shine on the elevation view. §. Bronn also asked about the wallein door shows on the east side on
Sheet C-3 but shown on the west side elevation on Sheet A<L.

Scott explained that there wos an issue with the plan describing the east and west entry. This was an error they would
correct. Scott explained that there are no proposed tights on.this building that is why none are shown on the building.

{. Jeonison questioned that it does state that there are lights proposed on the garage.
Seott stated no lights on garage.

£. Brang explained that the dumpster pad would be located the parking lot between the garage and the detention basin, but
this was the same area where the snow would be piled. J. Brann asked i would stiil leave sufficient room with the
dumpster in that location,

Scott stated that there would be.
4. Jennison expressed that they say no lighting: do they need lighting to mest illumination requirements for site plan. -+

- Scott explained that there was lighting on the southern end of the existing buiiding that should provide ample
Hihumination for the paved area that is in between two structures. Scoft explained that there i5 an existing light pole to the
east of the proposed garage by the two new parking spaces, so that would continue to illuminate that portion of the
parking lot.

A. Knapp asked if it was the east or the west- he thought there was 2 proposed light on the comer close o the left-hand
comer of that garage. :

Scait explained that would be east of the proposed garage and Scott showed the light on the existing building and the light
pole. .

M. Gasses expressed in reviewing the original approval for the Site Plan it appearad that it did meet the requirements for
iltumination.

8. Diamond asked about the roof. It looks fike it has little pitch and there is always some concern around snow loading
with very slightly pitched roofs,

Scott expressed that he would let the applicant know when they go for the building permit. They would check on that,

B. Hagkett asked, looking at the proposed garage and where the dumpster was going to be, if there was any challenge to
moving the.dumpster up to where the p203.20 mark was so that it would not be in the snow storage ares. B, Hackett
expressed that he felt the dumpster would be in the way in the wintertime,

Barrington Planping Board Mesting Minutes/bi
dune 1, 202 {15
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J.Jennison read Conditions Precedent:

Planning & Land Use Department
Town of Barrington

PO Box 660
333 Calef Highway
Barrington, NH 03825
603.664.0195
measses@harcington.nh.oov
DRAFT NOTICE OF DECISION
NOTICE OF DECISION
[Office use only Dote certified: As busilts received: Surety returned

“Applicant”, herein, refers 1o the progerty owner, business owner, individualis), or ization submitting this
application ond to his/her/its ogents, successors, and ossigns. .

Proposal identification: 220-29-RC-21-SR AmendGarage {Owners: Anderson Properties, LLC)
Request by applicant for Site Review to construct'a 1,200 5., garage on an approved site
witl walVers located at 10 Colonial Way on 2 4.076-acre [ot in the Regional Commercial
(RC) Zoning District. BY: Scoxt Lawler, PE, Norway Plains Associates; PO Box 249;
Rochester, NH 03866,

Owner: Dated: suxxex,
Anderson Properties LLC
3 Dean Drive

Dover, NH (3820

Scott Lawler, PE

Norway Plains Associates, Inc
PO Box 249

Rochester, NH 03866

Dear applicant:

This is to inform you that the Barrington Planning Board at its June 1, 2021 mesting CONDITIONALLY APPROVED your

application refarenced above,

Barrington Planning Board Meeting Minutes/bi
June 3, 2021108
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Planning & Land Use Department
Town of Barrington

PO Box 660

333 Calef Highway

Barrington, NH 03825
603.664.0193

mgasses@barrington.nh.gov
NOTICE OF DECISION

Date certified: As builts raceived: na

{Office use only Driveway

"Applicant”, herein, refers to the property owner, business owner, individual(s), or organization submitting
this application and to his/her/its agents, successors, and assigns.

Proposal Identification: 239-1.1-TC-21-2Sub (Owners: David & Glenda Henderson) Request by
applicant for a 2-Lot subdivision Lot 1.1 would be 11.81 and Lot 1.2 would be 17.19 acres (Map 239, Lot
1.1) located off Franklin Pierce Highway in the Town Center (TC) Zoning District. BY: Dave Garvey,
Garvey & Co Ltd; PO Box 935; Durham, NH 03824

Owner: Dated: June 7, 2021
David & Gienda Henderson
1273 Winged Foot Lane
Denver,

NC 28037

Garvey & Co Lid. David Garvey
PO Box 935

Durham,

NC 03824

Aflas Survey C. LLC
Adam Fogg

25 Nute Rd.

Dover, 03824

Dear applicant;

This Is to inform you that the Barrington Planning Board at its June 1, 2021, meeting
CONDITIONALLY APPROVED your application referenced above.

All of the precedent conditions below must be met by the applicant, at the expense of the
applicant, prior to the plans being certified by the Planning Board. Certification of the plans is
required prior to commencement of any site work or recording of any plans. Once these
precedent conditions are met and the plans are certified the approval is considered final,
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Please Note” If all of the precedent conditions are not met within 6 calendar months to the day,
by December 1, 2021, the Boards approval will be considered to have lapsed, unless a mutually
agreeable extension has been granted by the Board. Reference 8.2.3 of the Town of Barrington
Subdivision Regulations

Conditions Precedent

1) a) Add the owner's signature to the final plan
b) Add the wetland scientist stamp & signature to the final plan
c) Add note on which plans are to be recorded and which on file with the town
d) Add at least on benchmark per shest
8} Add the following “Required erosion control measures shall be installed priorto
any disturbance of the sites surface and shall be maintained through the
completion of construction activities. If, during construction, it becomes apparant
that additional erosion control measures are required to stop erosion on the
construction site due to actual site conditions, the Owner shall be required to
install the necessary protection at no cost to the Town.

f) List FEMA sheet used to identify 100-year flood elevation

g) Add purpose of plan

h) Revise spacing of monumentation to no greater than 300'

) Add location of proposed wells

B Show proposed access easements by metes and bounds

K} Add the NHDOT updated driveway permit # to the plan

H Add proposed lot #'s assigned by Assessor

m})  Add wetland scientist stamp and signature to the final plan

n Add the NHDES Permit # {o the plan

2} a) An as built for the driveway must be provided by and engineer that shows that

driveway meets the 10% grade the entire distance for lot 239-1.2 priorfo a
certification of accupancy.

3) Add the following plan revisions

a) Correct the Zoning Designation to Town Center
b) 4.1.3 Neck must be owned equally (ZO)
43 A common driveway maintenance agreement must be recorded at Strafford County
Registry of Deeds prior to the sale of any lots.

5}  Proper and complete survey monumentation shall be installed on the properties as a
condition to final approval of the application. Granite bounds shall be set at the
intersection of existing or proposed lot sidelines with existing proposed streets. Iron ping
{pipe or rod) are to be placed at all property line corners and angles, and all points of
curvature and points of tangency. Monuments for the lot being developed shall be placed
not more than 300 feet apart in any straight line. The applicant’s surveyor shall certify in
writing that the bounds and pins have been installed according to the submitted plan.
(Reference 8.8 of the Town of Barrington Subdivision Regulations)

8)  Any outstanding fees shall be paid to the Town

Page |2
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7} Final Drawings (a) five sets of black line {b) plus one set of 11"X17” final approved plans
must be on file with the Town. Each individual sheet in every set of drawings must be
stamped and signed by the land surveyor, engineer, or archifect responsible for the
plans. Note. If there are significant changes to be made to the plans, as specified above,
one full size check print must be sent to the Land Use Office for review prior to producing
these final drawings. f

General and Subsequent Conditions

1)# In accordance with RSA 674:39 active and substantial development shall mean the

“expenditure of at twenty-five percent (25%) of the infrastruciure costs required for a

development, as indicated by a subdivision approved by the Planning Beard, within {24)

months of said approval, where approved plans have been properly recorded at the

Registry of Deeds. Infrastructure shall mean in this instance, the construction of roads,

storm drains, water and sewer facilities, or parking lots. Compliance with this definition

shall also necessitate that a bond or other sscurity to cover costs of said infrastructure

requirements has been posted with the Town prior to the beginning of construction, if
required as a condition of approval. :

2)  Current Use subject property or a portion of it is presently in Current Use. The applicant
must provide the Town of Barrington Asseéssing Department current use map and/or other
items needed to assure requirements of RSA-79A and the New Hampshire Department
of Revenue Administrations Rules are satisfied. )

(Note: in both sections above, the numbered condition marked with a # and all conditions below
the # are standard conditions on all or most applications of this type). -

I wish you the best of luck with your project. If you have any questions or concerns, please feel
free to contact me.

Sincerely,

Marcia J. Gasses
Town Planner

o File

Page |3

cr100 42




Filed

File Date: 8/30/2021 3:34 PM
Strafford Superior Court
E-Flled Document

219-2021-CV-00202

THE STATE OF NEW HAMPSHIRE
STRAFFORD COUNTY, SS.

CANDICE K. HARVEY
V.
TOWN OF BARRINGTON PLANNING BOARD
PETITION OF APPEAL OF THE DECISION OF THE TOWN OF

BARRINGTON PLANNING BOARD PURSUANT TO RSA 677:15
emate Y TR NINVNDG BUARD FURSUANT TO RSA 677:15

NOW COMES, Candice K. Harvey of 643 Franklin Pierce Highway, Barrington, New
Hampshire 03825 (“Harvey”) who complains pursuant to RSA 677:15 against the Town of
Barrington, PO Box 660, 333 Calef Highway (Rte. 125), Barrington, New Hampshire 03825,
and respectfully states as follows:

1. Candice K. Harvey is the owner of 643 Frankiin Pierce Highway, Barrington,
New Hampshire.

2. The Town of Barrington is a municipality within the State of New Hampshire.

3. The property subject to the Subdivision Application is owned by David & |
Glenda Henderson ("Applicant”) and is approximately 28 acres of land off Franklin Pierce
Highway that abuts Harvey's property at 643 Franklin Pierce Highway, Barrington, New
Hampshire.

4. OnJune 1, 2021 the Barrington Planning Board granted the Applicant's request
for a 2 Lot Subdivision.

5. Harvey as direct abutter has approximately 6 acres at 643 Franklin Pierce
Highway, Barrington, New Hampshire that she purchased on November 27, 2019 and uses

as a personal residence and also has a commercial property on the premises which includes

her hair salon.
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6.  Harvey purchased 643 Franklin Pierce Highway, Barrington, New Hampshire
from Peter R. Ward and Sarah M. Ward (“Ward").

7. The property is known as Lot 1-0 on Subdivision Plan for David R. and Glenda
J. Henderson dated September 21, 2005, Plan Number 87-37. {Hereinafter 2005
Henderson Subdivision Plan”).

8.  The 2005 Henderson Subdivision Plan states that there is a 40 foot wide
Access & Utility Easement across Lot 1-0 to the benefit of Lot 1-1. The Applicant is
requesting a two (2) Lot Subdivision on Lot 1-1 accessed solely by said Access and Utility
Easement.

8. Note 12 on the 2005 Henderson Subdivision Plan states:

“The 40 foot Wide Access & Utility Easement across Lot 1-0
fo benefit Lot 1-1 is to be used for a single lot and one
buildable location on Lot 1-1 only. When and if a road on the
frontage of Lot 1-1 is ever constructed the access easement
across Lot 1-0 will be eliminated and access to Lot 1-1 would
be via the new road.”

10.  The Warranty Deed from Ward to Harvey recorded the Strafford County
Registry of Deeds on April 26, 2007 at Book 3521, Page 922, specifically states that the
property is subject to a 40 foot wide access and utility easement to benefit Lot 1-1 shown on
the 2005 Henderson Subdivision Plan.

11. Ward were conveyed said property from David R. Henderson, Trustee and

Glenda J. §‘§§§§§§§§§§ Trustee by Warranty Deed recorded on May 1. 2007 in the Registry of
Deeds at Book 3521, Page 922. Said Warranty Deed contained the exact same reference fo

the easement as the Deed to Harvey which stated the following:
2



“Subject to a forty foot (40') wide access and utility easement to benefit
Lot 1-1 as shown on the above-referenced Plan.” (Pian 87-37)

12.  The Applicants are the same persons that had the 2005 Henderson
Subdivision Plan approved and recorded at the Registry of Deeds as Plan 87-37.

13.  The Applicants have now submitted a subsequent Subdivision Plan which calls
for said Lot 1-1 on Plan 87-37 to be subdivided into two (2) lots to be accessed solely by the
access and utility easement despite the fact that Note 12 on Plan 87-37 expressly restricts
the access and utility easement to benefit only a single lot and only in one buildable location.

14. The Applicant has proposed two lots accessed by the access and utility
easement which will necessarily result in two buildable locations.

15. The New Subdivision Plan of the Applicants is in direct violation of the
restrictions that they themselves inserted on their 2005 Henderson Subdivision Plan.

16.  When Harvey purchased 643 Franklin Pierce Highway, she was aware of the
access and utility easement restriction on her Warranty Deed and was further aware that the
access and utility easement was directly limited to a single lot and a single buildable location.

17.  Harvey relied on the restrictions to the access and utility easement as set forth
in 2005 Henderson Subdivision Plan.

18.  After receiving Notice of the request for a 2 lot Subdivision where only one is
allowed on the 2005 Henderson Subdivision Plan, Harvey has followed the Planning Board
process and made her objections to the violation of the restriction on the 2005 Henderson
Subdivision Plan known to the Barrington Planning Board.

19.  Despite having knowledge that the proposal submitted by the Applicantfora 2

lot Subdivision is in direct Conflict with the Applicants earlier 2005 Henderson Subdivision

Plan, on June 1, 2021 the Barrington Planning Board granted approval to the Applicant for

3
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their New Plan which violates the terms of their own 2005 Henderson Subdivision Plan.

20. The decision of the Barrington Planning Board to allow a two (2) lot Subdivision
Plan whose access is over an access and utility easement limited to one lot and one
buildable location was illegal and/or unreasonable.

21.  In addition, the Barrington Planning Board was unreasonable in finding that an
Applicant can propose a Second Subdivision Plan which directly contradicts its own prior
subdivision plan when the representations made in the 2005 Henderson Subdivision Plan
were relied upon by subsequent Buyers including Harvey who had no reason to believe that
the restriction would simply be ignored and overruled at a later date.

22. For all the above reasons, it is respectfully submitted that the allowance of a
two lot subdivision who sole access is through an access and utility easement limited to one
lot and one buildable location is unreasonable and illegal.

WHEREFORE Defendant Candice K. Harvey respectfully requests that this Honorable
Court grant the following relief:

A Find that the granting of approval of a two (2) lot Subdivision whose sole
access s through an access and utility easement limited to one {1} lot and one (1)
buildable location is unreasonable and illegal and Reverse the decision of the Town of
Barrington Planning Board and rule that the request for Subdivision Approval for the two
(2) lots subdivision should be denied.

B. For such other and further relief as this Court deems just and necessary.
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RESPECTFULLY SUBMITTED:

<
Dated: June 30 , 2021 G/‘(M{O{ J

/]
CANDICE K. HARVEY 0“

THE STATE OF NEW HAMPSHIRE
Strafford COUNTY, SS.

Subscribed and sworn to before me by CANDICE K. HARVEY who

affirms the facts contained therein are true to the best of her knowledge and
belief this .3< day of June, 2021.

mf’m O!E)!’:f{& Yi_ Not be @g
Jo S M“%D P
o V\
My Commission egbfg;{’“ <
; 5. " "é’

2_; 0 ‘g ‘72.
Seal Sost < 3
Mm-a &
Petitioner's Attorneys Notary Public - Néw: ¥
CASASSA LAW OFFICE My Coranission Explres.Oriober
. Bellanti, Esquize NHBA: 13792
amei R. Hartley, Esquire

459 Lafayette Road
Hampton, NH 03842
Phone: (603) 926-6336 Ext. 324

Email: dhartley@casassalegal.com
NH Bar: 8792
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THE STATE OF NEW HAMPSHIRE
STRAFFORD, 8.S. SUPERIOR COURT
Candice K. Harvey
V.
Town of Barrington
Docket No. 219-2021-CV-00202

TOWN OF BARRINGTON’S ANSWER

NOW COMES the Town of Barrington (hereinafter “Town”), by and through its
attorneys, Mitchell Municipal Group, P.A., and in answering the Petition of Appeal of the
Decision of the Town of Barrington Planning Board Pursuant to RSA 677:15, states as
follows:

1. The allegations contained in paragraph 1 of the Petition are admitted.

2. The allegations contained in paragraph 2 of the Petition are admitted.

3. The allegations contained in paragraph 3 of the Petition are admitted.

4. The allegations contained in paragraph 4 of the Petition are partially-admitted.
By way of further answer, the Applicant’s request was conditionally approved.

5. As to the allegations contained in paragraph 5 of the Petition, the Town
denies that the Petitioner purchased the property at 643 Franklin Pierce Highway,
Barrington, NH on November 27, 2019, as the Warranty Deed for this property was
recorded on November 22, 2019. As to the remaining allegations, the Town lacks
sufficient knowledge regarding said allegations and, therefore, denies same and puts
the Petitioner to her proof.

6. The allegations contained in paragraph 6 of the Petition are admitted.

7. The allegations contained in paragraph 7 of the Petition are admitted.

8. The allegations contained in paragraph 8 of the Petition are denied as stated.
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The Subdivision Plan and Application speak for themselves.

9. The allegations contained in paragraph 9 of the Petition are denied as stated.

The Subdivision Plan speaks for itself.

10. The allegations contained in paragraph 10 of the Petition are denied as
stated. The Warranty Deed speaks for itself.

11. The allegations contained in paragraph 11 of the Petition are denied as
stated. The Warranty Deed speaks for itself.

12. The allegations contained in paragraph 12 of the Petition are admitted.

13. The allegations contained in paragraph 13 of the Petition are denied as
stated. The Subdivision Plan and Application speak for themselves.

14. The allegations contained in paragraph 14 of the Petition are denied as
stated. The Application speaks for itself.

15. The allegations contained in paragraph 15 of the Petition are legal
conclusions to which no response is required. To the extent that a response is deemed
to be required, the Town denies the allegations and puts the Petitioner to her proof.

16. As to the allegations contained in paragraph 16 of the Petition, the Town
lacks sufficient knowledge regarding said allegations and, therefore, denies same and
puts the Petitioner to her proof.

17. As to the allegations contained in paragraph 17 of the Petition, the Town
lacks sufficient knowledge regarding said allegations and, therefore, denies same and
puts the Petitioner to her proof.

18. As to the allegations contained in paragraph 18 of the Petition, the Town
lacks sufficient knowledge regarding said allegations and, therefore, denies same and

puts the Petitioner to her proof. The Town also states that the Planning Board Minutes

MITCHELL MUNICIPAL GROUP, P.A. + Aftorneys at Law

49



-3-
and documents contained in the Certified Record speak for themselves.

19. The allegations contained in paragraph 19 of the Petition are legal
conclusions to which no response is required. To the extent that a response is deemed
to be required, the Town denies the allegations and puts the Petitioner to her proof.

20. The allegations contained in paragraph 20 of the Petition are legal
conclusions to which no response is required. To the extent that a response is deemed
to be required, the Town denies the allegations and puts the Petitioner to her proof.

21. The allegations contained in paragraph 21 of the Petition are legal
conclusions to which no response is required. To the extent that a response is deemed
to be required, the Town denies the allegations and puts the Petitioner to her proof.

22. The allegations contained in paragraph 22 of the Petition are legal
conclusions to which no response is required. To the extent that a response is deemed
to be required, the Town denies the allegations and puts the Petitioner to her proof.

WHEREFORE, the Town of Barrington respectfully request that this Honorable
Court:

A. Deny all relief sought by the Petitioner; and

B. Dismiss the Petition of Appeal of the Decision of the Town of Barrington

Planning Board Pursuant to RSA 677:15; and
C. Affirm the decision of the Barrington Planning Board; and
D. Grant such other and further relief as the Court deems just and

necessary.

MITCHELL MUNICIPAL GROUP, P.A. « Atomeys at Law
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Respectfully submitted,
TOWN OF BARRINGTON

By lts Attorneys
MITCHELL MUNICIPAL GROUP, P.A.

Date: August 13, 2021 By:  /s/ Laura Spector-Morgan
Laura Spector-Morgan, Bar No. 13790
25 Beacon Street East
Laconia, New Hampshire 03246
(603) 524-3885
laura@mitchellmunigroup.com

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served through the Court's
electronic service system to Daniel R. Hartley, Esquire, counsel of record for the
Petitioner.

Date: August 13, 2021 /s/ Laura Spector-Morgan
Laura Spector-Morgan

MITCHELL MUNICIPAL GROUP, P.A. » Attorneys at Law
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THE STATE OF NEW HAMPSHIRE
STRAFFORD, SS.
STRAFFORD COUNTY SUPERIOR COURT
CASE NO: 218-2021-CV-00202
CANDICE K. HARVEY
V.
TOWN OF BARRINGTON
PLAINTIFF'S MEMORANDUM OF LAW

NOW COMES Candice K. Harvey, the Plaintiff in the above-captioned matter,
by and through her attorneys, Casassa Law Office, and submits the Memorandum of
Law:

EACTS:

1.  Candice K. Harvey (*Harvey”) is the owner of 643 Franklin Pierce
Highway, Barrington, New Hampshire. Harvey as direct abutter has approximately 6
acres at 643 Franklin Pierce Highway, Barrington, New Hampshire that she purchased
on November 27, 2019 and uses as a personal residence and also has a commercial
property on the premises which includes her hair salon.

2. The property subject to the Subdivision Application is owned by David &
Glenda Henderson ("Applicant”) and is approximately 28 acres of land off Franklin
Pierce Highway that abuts Harvey's property at 643 Franklin Pierce Highway,
Barrington, New Hampshire.

3.  Harvey purchased 643 Franklin Pierce Highway, Barrington, New
Hampshire from Peter R. Ward and Sarah M. Ward ("Ward"}.

4.  The property is known as Lot 1-0 on Subdivision Plan for David R. and
Glenda J. Henderson dated September 21, 2005, Plan Number 87-37. (Hereinafter
“2005 Henderson Subdivision Plan™). The Plan is Plaintiff's Exhibit 2.
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5. The 2005 Henderson Subdivision Plan states that there is a 40 foot wide
Access & Utility Easement across Lot 1-0 to the benefit of Lot 1-1. The Applicant is
requesting a two (2) Lot Subdivision on Lot 1-1 accessed solely by said Access and
Utility Easement.

8.  Note 12 on the 2005 Henderson Subdivision Plan states:

“The 40 foot Wide Access & Utility Easement across Lot 1-0
to benefit Lot 1-1 is to be used for a single lot and one
buildable location on Lot 1-1 only. When and if a road on the
frontage of Lot 1-1 is ever constructed the access easement
across Lot 1-0 will be eliminated and access to Lot 1-1 would
be via the new road.”

(See Page 2 of Exhibit 2 for Note 12).

7. The Warranty Deed from Ward to Harvey recorded the Strafford County
Registry of Deeds on April 26, 2007 at Book 3521, Page 922, specifically states that
the property is subject to a 40 foot wide Access and Utility Easement to benefit Lot 1-1
shown on the 2005 Henderson Subdivision Plan. (The Deed is Plaintiff's Exhibit 1).

8.  Ward were conveyed said property from David R. Henderson, Trustee
and Glenda J. Henderson, Trustee by Warranty Deed recorded on May 1, 2007 in the
Registry of Deeds at Book 3521, Page 922. Said Warranty Deed contained the exact
same reference to the easement as the Deed to Harvey which stated the following:

“Subject to a forty foot (40") wide Access and Utility Easement to

benefit Lot 1-1 as shown on the above-referenced Plan.” (Plan

87-37)



9.  The Applicants are the same persons that had the 2005 Henderson
Subdivision Plan approved and recorded at the Strafford County Registry of Deeds as
Plan 87-37.

10.  The Applicants have now submitted a subsequent Subdivision Plan which
calls for said Lot 1-1 on Plan 87-37 to be subdivided into two (2) lots to be accessed
solely by the Access and Utility Easement despite the fact that Note 12 on Plan 87-37
expressly restricts the Access and Utility Easement to benefit only a single lot and only
in one buildable location and despite the fact that the Harvey’s Deed has the same
restriction.

11. The Applicant has proposed two lots accessed by the Access and Utility
Easement which will necessarily result in two buildable locations.

12. The New Subdivision Plan of the Applicants is in direct violation of the
easement restrictions that they themselves inserted on their 2005 Henderson
Subdivision Plan and also put into the Deed for Harvey's property.

13. When Harvey purchased 643 Franklin Pierce Highway, she was aware of
the Access and Utility Easement restriction on her Warranty Deed and was further
aware that the Access and Utility Easement was directly limited to a single lot and a
single buildable location.

14. Harvey relied on the restrictions to the Access and Utility Easement as
set forth in 2005 Henderson Subdivision Plan and in her Deed. After receiving Notice
of the request for a 2 lot Subdivision where only one is allowed on the 2005 Henderson
Subdivision Plan, Harvey has followed the Planning Board process and made her
objections to the violation of the restriction on the 2005 Henderson Subdivision Plan
and her Deed known to the Barrington Planning Board.
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15.  When the Applicant was in front of the Planning Board on April 8, 2021,
Harvey objected stating that the original Subdivision Plan restricted use of the Access
and Utility Easement to one lot and one buildable location. The Applicant claimed that
this was a legal issue between the Applicant and Harvey. The matter was continued
by the Board. CR 038 to 040.

16. On June 1, 2021 the Board took up the matter again. Harvey again
appeared and objected to the Subdivision Plan based on the restrictions in the Access
and Utility Easement to one lot and one buildable location as provided for in the 2005
Henderson Subdivision Plan. The Board decided that the issue of access was a
dispute between two property owners which the Board did not have jurisdiction to
decide. CR 086 to CR 088. Board Member J. Braun stated that:

“... J. Braun expressed that the Board could approve this on
the basis that the easement can be used for both back lots.
J. Braun expressed if there was legal action and the
easement was unable to be utilized for both lots, that would
mean that they would need a different access to the
property...” CR 088.

17.  The Application was conditionally approved on a 5-2 vote. CR 091,

18.  Just prior to the vote, J. Braun stated as follows:

“J. Braun explained that they would need to build a road to
Town standards if more than three lots used the access.”

CR 091.



ISSUES:

I CAN AN UNAMBIGUOUS EASEMENT RESTRICTION ON AN
OWNER'S DEED AND ON A SUBDIVISION PLAN BE VOIDED AT A
LATER DATE BY AN APPLICANT AND OVERLOOKED BY A
PLANNING BOARD

Il WAS THE PLANNING BOARD'S FINDING OF ACCESS TO THE
PROPERTY UNREASONABLE OR AN ERROR OF LAW

ARGUMENT:

L An Unambiguous easement restriction on an owner’s deed and on a
Subdivision Plan cannot be voided at a later date by an Applicant
and cannot be overlooked by a Planning Board.

19.  The easement restriction in the 2005 Henderson Subdivision Plan that is
also referenced in Harvey's Deed restricted use of the 40 foot wide Access and Utility
Easement to a single lot and one buildable location only is unambiguous and cannot be
changed by the holder of the easement and cannot be ignored by the Planning Board
to find access to the proposed Subdivision property.

20.  The overriding purpose of Subdivision control is to regulate municipal
development to protect prospective residents and neighborhood owners from problems
resulting from poorly designed areas and to advance the recognized purposes of the
police power. 15 New Hampshire Practice — Land Use Planning and Zoning, Third
Edition, Section 29.02. Subdivision regulations are designed to control the division of

land so that developments are designed to accommodate the needs of the occupants

of the Subdivision, |d.



21.  The 2005 Henderson Subdivision Plan dated September 21, 2005 was
approved by the Town of Barrington. The 40 foot wide Access and Utility Easements
location is specifically plotted on the Plan. Note 12 of the 2005 Henderson Subdivision
Plan limits said Easement “across L 1-0 to benefit Lot 1-1 to be used for a single lot
and one buildable location on Lot 1-1 only”.

22.  The Deed out for Lot 1-0 from the Applicant went to Ward which stated
that Lot 1-0 was subject to said Easement to benefit Lot 1-1 as shown on the 2005
Henderson Subdivision Plan.

23.  Defining the rights of the parties to an expressly deeded easement
requires determining the parties’ intent in light of circumstances at the time the
easement was granted. Dumont v. Town of Wolfeboro. 137 N.H. 1,5 (1993). Clear
and unambiguous terms of a deed control how we construe the parties’ intent. Id,

24.  The Deeds for the Harvey's property unambiguous define the Easement
as set forth in the 2005 Henderson Subdivision Plan. The 2005 Henderson
Subdivision Plan clearly and unambiguously limits use of the Easement to a single lot
and one buildable location on Lot 1-0 only. The rights of the parties as determined at
the time the Easement was granted were clear and use of the Access and Utility
Easement was limited to a single lot in one buildable location only. Id. Thereis no
access for two lots at two buildable locations and it was unreasonable and in error for
the Board to find access to the back land for two lots over said Access and Utility
Easement.

25.  The Board’s determination that the easement provided access to two lots
and two buildable locations and that this was a civil dispute beyond the Board's

jurisdiction was in error. In order for the Board to overlook the restrictions in the
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easement deed, there must be a genuine dispute regarding the easement restriction.
in Short v. Town of Rye, 121 N.H. 415 (1981), the Court found that whether an access
road called Mountain View Terrace had been dedicated as a public road and whether
the developers had a right to use the certain portions of the road had to be resolved to
determine if there was access. The Court found that this determination was a judicial
function and not within the jurisdiction of the Planning Board. Id. at 416.

26.  Inthis case, there is no dispute about the unambiguous restriction on the
Access and Utility Easement on both the Subdivision Plan and Deed. The easement's
use restriction on the Deed and Subdivision Plan are identical. The use of the Access
and Utility Easement is limited to one lot at one buildable location. Nothing on the
Subdivision Plan or Deed indicate that it is possible for the Access and Utility
Easement to be used for two lots at two buildable locations. There is no dispute
regarding the restriction in the use of Access and Utility Easement that requires a
judicial function to determine. Acknowledging the use restriction on the Access and
Utility Easement is within the jurisdiction of the Planning Board. Id.

27.  In Smith v. Town of Wolfeboro, 136 N.H. 337 (1992). The Supreme Court
upheld a Trial Court that overruled a Planning Board determination of an issue not
within its jurisdiction because the Board was concerned with the possible existence of
a right of way across the land to be subdivided. Id. at 341-342. In this case, there is
no uncertainty as to the unambiguous restriction on the Access and Utility Easement

for one lot at one buildable location in the Deed and Subdivision Plan and the Planning

Board decision should be reversed.



i The Planning Board’s Finding of Access to the Property was
unreasonable and an Error of Law
28.  In order for the Applicant’'s Subdivision Plan for property to be approved,
it must have access. See Short v. Town of Rye, 121 N.H. 415 (1981); See Smith v.
Town of Wolfeboro, 136 N.H. 337 (1992); See Dumont v. Town of Wolfeboro, 137 N.H.

1(1993). In this case, the Board found access for a two lot Subdivision from an
easement encumbering Harvey's real estate which was expressly limited by Harvey's
deed and the 2005 Henderson Subdivision Plan to one lot and one buildable area only.
The easement restriction is unambiguous and binding on the parties to the easement.
Dumont v. Town of Wolfeboro, 137 N.H. 1, 5 (1993). The Board's determination that
the restriction on the Access and Utility Easement was somehow open to interpretation
to allow more than one lot and one buildable area only was unreasonable and an error
of law. The granting of a prior Variance does not change the rights of the parties in the
Easement in Harvey’s Deed. It does not invalidate the fact that the Access and Utility
Easement's use is limited to one lot on one buildable location.

29.  Having this Court uphold this Unambiguous Restriction becomes
especially important when you see the last comment of a Board Member prior to the
vote. J. Braun stated if more than three lots use the Access and Utility Easement, it
needed to be upgraded to a road. CR 091. If this clear restriction on the Access and
Utility Easement is found to allow 2 lots on 2 buildable areas, then why not 10 lots in 10
buildable locations over a road. If this Court allows a Planning Board to ignore an

unambiguous use restriction on the Access and Utility Easement and finds access for

two (2) lots and two (2) buildable locations where use of the Access and Utility

Easement is clearly limited to one (1) lot in one (1) buildable location, it will undercut
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the rule of law and promote uncertainty in real estate.

CONCLUSION:

For the foregoing reasons, Candice K. Harvey respectfully requests that this
Honorable Court reverse the granting of approval to the two (2) lot Subdivision due to
lack of access over an Access and Utility Easement restricted to one (1) lot and one
(1) buildable area only.

Respectfully submitted,
CANDICE K. HARVEY
By Her Attorneys
CASASSA LAW OFFICE

Dated: September 10, 2021 By:f‘j [ -1 /‘7@

Daniel R. Hartley, Esquire
459 Lafayette Road
Hampton, NH 03842
(603) 926-6336

NH Bar ID: 8792

CERTIFICATE OF SERVICE FOR E-FILED CASE

I state that on this date | am sending a copy of this document as required by
the rules of the court. | am electronically sending this document through the court's
electronic filing system to all attorneys and to all other parties who have entered
electronic service contacts (email addresses) in this case. | am mailing or hand-
delivering copies to all other interested parties.

Dated: September 10, 2021 /ﬂ A /.#,

B R. Hartley, Esquire




THE STATE OF NEW HAMPSHIRE
STRAFFORD, SS. SUPERIOR COURT
Candice K. Harvey
v,
Town of Barrington
Docket No. 219-2021-CV-00202

INTERVENOR’S MEMORANDUM IN SUPPORT OF
UPHOLDING BARRINGTON PLANNING BOARD DECISION

NOW COMES Garvey & Company, Ltd. (“Intervenor”), by and through its unéérsigned
attorneys, and submits this Memorandum to assist the Court with its Certified Record review.

Nothing about the Planning Board’s conditional subdivision approval is illegal or
unreasonable. It should be upheld. That the subject parcel was subdivided into two lots, with
preliminary access being over a deeded easement right of way (See, Plaintiff’s (supplemental)
Exhibit 1) was fully authorized as a matter of zoning right by Barrington Zoning Board of
Adjustment (“ZBA”) Approval in Case No. 239-1-TC-21-ZBA Var. See, CR 004 and CR 008
and 009. See also, original Note 7 to subdivision plan as first submitted and first revised at CR
018 and CR 020. See, Note 7 as finally approved on the final conditionally approved subdivision
plan. CR 079 and Intervenor’s (supplemental) Exhibit 2.

Plaintiff asserts that the Planning Board acted unreasonably and illegally for considering
a plan subject to the above 2021 ZBA approval because an earlier 2006 ZBA approval, and
subsequent Planning Board subdivision approval based on the 2006 ZBA action, authorized use

of the same easement access for only one buildable lot. See Plaintiff’s Complaint paragraph 9

and Plaintiff’s (supplemental) Exhibit 2. But there was nothing unreasonable or illegal about the

Page 1 of 4
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Barrington ZBA considering new facts and circumnstances and granting the 2021 approvals. CR
008 and 009 and CR 079 plan Note 7 and Intervenor’s (supplemental) Exhibit 2. The Planning
Board’s action based upon a legal 2021 ZBA approval is appropriate. The Planning Board was
in fact bound by the ZBA ruling. CR 088 (see M. Gasses at middle of page). Town counsel
supported Member Gasses’s point. See CR 087 (at bottom of page).

Plaintiff acknowledged being noticed and participating in at least some of the 2021 ZBA
hearings. CR 087. Their objections to the easement access being used for two buildable sites
(two Planning Board approved lots) were raised then, and were adjudicated then, at least with
respect to Town land use board actions. The ZBA’s 2021 approval was not appealed by the
Plaintiff. CR 087-088.

The Planning Board nevertheless considered Plaintiff’s objections to the easement on her
lot being used to access two new homes (two subdivided lots). See Record generally at CR 035-
040, and CR 086. But to the extent the issue of overburdening the easement was already
considered by the ZBA, the Planning Board was bound to that. Id. The Planning Board
nevertheless addressed Plaintiff’s concerns by clarifying how use of the easement for access for
two new lots would go away if and when alternative access was provided. See final text of Note
7 on plan at CR 079 and Intervenor’s (supplemental) Exhibits | and 2.

Plaintiff’s (supplemental) Exhibit 1 is the deed by which Plaintiff acquired her property.
One line of text near the top of the second page of the deed clarifies Plaintiff's lot being
burdened by the 40 foot wide access and utility easement benefiting Lot 1-1 as shown on plan
recorded at the Strafford Registry as Plan 87-37. That deed text does not limit the access to only
one building site. Rather, the easement is to provide access to all the land known as Lot 1-1 on
Strafford Registry Plan 87-37, which is the almost 29 acre parcel which is the subject matter of

the two lot subdivision approval now appealed by Plaintiff. It was the 2006 ZBA approval that
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limited said easement access to one buildable lot, not the deed. The easement reserved by the
Hendersons in their deed to the Plaintiff could be used for any legal reason or use made of the
full 29 acres.

The Barrington ZBA’s 2021 ZBA approval authorized a legal use of the 29 acres as two
lots. Access was over the easement. The Planning Board’s approval placed conditions on the
easement’s use as access. Note 7 on plan at CR 079; see Intervenor’s (supplemental) Exhibit 2.
The ZBA and Planning Board’s consideration of use of the easement by two building sites, two
approved subdivision lots, was appropriate. The Planning Board included express language by
requiring Not 7 on the final plan that would make use of the easement as access for the two lots
go away if alternative access could be provided. The Planning Board further wanted reciprocal
easements confirming these conditions; that was provided by the Intervenor by way of the
proposed Declaration of Intent (see Intervenor’s (supplemental) Exhibit 1) and proposed text to
be included in deeds as set forth in and explained by letter of Applicant’s counsel submitted to
the Planning Board. See CR 077-078.

Neither the ZBA and Planning Board made findings that use of the 40 foot easement over
Plaintiff’s property by two lots pursuant to the new subdivision approval would be an
overburdening of the easement right the Hendersons reserved by their deed to Plaintiff, Plaintiff
would have liked the ZBA to have found otherwise, but did not appeal the ZBA’s ruling. The
Plaintiff would have liked the Planning Board to have found otherwise, but it did not. So
Plaintiff appeals here. Plaintiff’s appeal is misplaced, as there is no clear evidence such
easement use by two lots would be an overburdening of the easement. Further, to the extent
Plaintiff alleges that, any resolution of that issue is a civil matter to be resolved between the

parties. See CR 038:

Page 3 of 4
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“M. Gasses had a conversation with the (Town) attorney about the easement, and she
stated that was between the property owners.”
“M. Gasses stated the Planning Board had no authority on this issue; it was up to the
property owners.”
See CR 039 :
J. Brann “... but this was a civil matter between the owners with a lawyer.”
The appeal should be dismissed. The Planning Board’s approval should be upheld.
Respectfully Submitted,
GARVEY & COMPANY, LTD.
By and through its Attorneys,

Wyskiel, Boc, Tillinghast & Bolduc, P. A.

Dated: September 10, 2021 By: /s/Christopher A. Wyskiel

Christopher A. Wyskiel, Esquire
NH Bar No.: 2804

561 Central Avenue

Dover, NH 03820

(603) 742-5222

E-mail: cwyskiel@wbiblaw.com

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Intervenor’s Memorandum in Support of
Upholding Barrington Planning Board Decision has been served through the Court’s electronic
service system to Daniel R. Hartley, Esquire, counsel of record for the Plaintiff, and to Laura
Spector-Morgan, Esquire, counsel of record for the Defendant, Town of Barrington

Dated: September 10, 2021 ..Is/Christopher A. Wyskiel

Christopher A. Wyskiel, Esquire

HARE & BUS\Garvey, Dave - re Henderson'\Pleadings\Memorandum in Support of Upholding Barrinston PB Decision.docx
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STATE OF NEW HAMPSHIRE
STRAFFORD COUNTY SUPERIOR COURT
Candice K. Harvey
V.
Town of Barrington
Docket No. 219-2021-CV-00202
ORDER

The petitioner Candice K. Harvey appeals the June 1, 2021 decision of the Barrington
Planning Board (“the Board™) approving a request for a two-lot subdivision. (Court index #1).
The court held a hearing on September 10, 2021 at which it heard arguments from Harvey and
the intervenor Garvey & Company, Ltd. (“Garvey”).! Based on the certified record, the parties’
arguments, the factual circumstances of the case, and the applicable law, the court finds and rules
as follows.

Facts

David and Glenda Henderson (“the Applicants™) own Lot 1-1 within a subdivision they
created and which the Board approved in 2006 (“the 2006 Plan™). The Board approved the 2006
Plan following the grant of a special exception by the Zoning Board of Adjustment ("ZBA™)
allowing access to Lot 1-1 via an access and utility easement across Lot 1-0. (See Pl.’s Ex. 2
(referencing prior ZBA grant in Note 11)). Harvey owns Lot 1-0, abutting property within the
same subdivision at 643 Franklin Pierce Highway in Barrington. Harvey uses Lot 1-0 as a

personal residence as well as a commercial property for her hair salon. Harvey’s deed is

! The Town of Barrington (“the Town"), representing the Board, and Harvey assented to Garvey’s motion to
intervene, as Garvey is the buyer under a Purchase & Sale Agreement with the Applicants. (Court index #9).
Following Garvey’s appearance, Harvey assented to the Town’s request that the court allow the Town not to
participate in the subsequent hearing, which the court granted on the date of the hearing. (Court index #11).

I
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forty foot {407} wide access and utility easement to benefit Lot 1-1 as shown” on

The 40 foot Wide Access & Utility Easement across Lot 1-0 to benefit Lot 1-1 i
to be used for a single lot and one buildable location on Lot -1 only. When and if
aroad on the frontage of Lot 1-1 is ever constructed the access easement across Lot
1-0 will be eliminated and access to Lot 1-1 would be via the new road.

{PL’s Ex. 2). The deed itself does not limit the access to only one building site. (See PL

e

The Applicants sought approval from the ZBA for a variance of two additional lots and

the ZBA held a hearing on February | 1. (C.R. 008).2

R

The ZBA approved the creation of
one additional lot. (Id.). Harvey did not appeal the ZBA decision. (C.R. 087). On March 21,

2021, the Applicants applied to the Board for Subdivision Plan Review under which the

requested to subdivide Lot 1-1 into two lots accessed by the easement over Harvey's lot. (C.R.

1. the Board considered Harvev's objection to the

easement being used to access two lots instead of one. (Id.). Neither the ZBA nor the Board

i

made findings that the use of the forty-foot easement over Harvey’s property by two lots would

constitute an overburdening of the easement. (See C.R. 086-091). The Board conditionally

approved the application by a 5-2 vote. (C.R. 091). The Board’s approval placed the follow

-

o

N

ot
o

conditions on easement use: “When and if a road on the frontage of said Lots [1-1] and/or {1-2

i

3

is ever constructed, the access easement across Lot 1-0 will be eliminated and accessto Lots [1-

1} and [1-2] would be via the new road.”

Judicial review of planning board decisions is limited. Trustees of Dartmouth Coll. v.

e

Town of Hanover, 171 N H. 497

= gouwrt must uphold & planning board decis

66



absent an error of law or unless the court is persuaded by the balance of probabilities that the
decision was unreasonable. See RSA 677:6 and :15, V. The court must treat factual findings of

the planning board as prima facie lawful and reasonable. Trustees of Dartmouth Coll., 171 N.H.

at 504; Prop. Portfolio Grp.. LLC v. Town of Derry, 163 N.H. 754, 757 (2012). The court
determines not whether it agrees with the findings of the planning board, but whether there is

evidence upon which those findings could have been reasonably based. Id

Sads

Analysis

Harvey argues that that the Board’s approval of the new subdivision plan was
unreasonable because the easement encumbering her property is subject to a limitation that it
benefit one lot and one buildable area only, and because the Board erred in determining that
Harvey’s concerns over the existence of the limitation constituted a private property dispute
beyond the Board’s jurisdiction. (P1’s Mem. of Law 7 25, 28). Specifically, Harvey argues
that the deed and 2006 Plan must be read together. For its part, Garvey argues the Board
recognized that the ZBA already considered and decided the issue of overburdening the
easement by approving the variance, and that the Board was bound to that approval. (See
Intervenor’s Mem. of Law 2).

In reviewing any application for subdivision approval, a planning board must determine
if all terms of the zoning ordinance, as well as the requirements of the subdivision regulations,

are met. See Hoffman v. Town of Gilford, 147 N.H. 85, 88 (2001). “No applicable law or

regulation . . . require[s] a resubdivision of property to meet any standard or requirement

different from an initial subdivision.” Feins v. Town of Wilmot, 154 N.H. 715, 718 (2007) (*We

conclude that a purported inconsistency with the intent of a prior subdivision was not a proper

ground for denying the petitioners’ new subdivision and site plan applications.”). Before
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applying for subdivision approval, an applicant may seek a variance to a zoning ordinance from
the zoning board of adjustment. See RSA 674:33, I(b). Moreover, “[a] board of adjustment has

the power to modify conditions previously imposed with respect to the grant of a variance.”

Pope v. Little Boar’s Head Dist., 145 N.H. 531, 535 (2000).

Here, the 2006 Plan approved by the Board restricted the access and utility easement over

granted by the ZBA. While Harvey’s deed

e

Harvey’s lot pursuant to a special exception
referenced Lot 1-1 “as shown™ in the 2006 Plan, the deed itself did not include restrictive

¥, %

language and was subject to the conditions of the subdivision plan approval. Moreover, the

subdivision plan itself was subject to modification under the authority granted to both the Board
and the ZBA by statute. See RSA 674:35, Il (municipalities may authorize planning board to
approve or disapprove subdivisions): RSA 674:33, I(b) (granting ZBA authority to hear requests
for variances). In approving the variance, the ZBA considered all evidence presented at the

.o

public hearing and did not find that the increased use of the access and utility easement
constituted overburdening. Accordingly, in reviewing the subdivision application for
compliance with the zoning ordinance, the Board properly considered the fact that the ZBA

granted the relevant variance allowing for an additional lot. Therefore, the Board’s findings and

subsequent approval were reasonable.
Conclusion
For the foregoing reasons, the June 1, 2021 decision of the Barrington Planning Board
approving the Applicants’ request for a two-lot subdivision is AFFIRMED.

SO ORDERED.

i
Date: October 28, 2021 YA ate & [ Lowarsl
, . .. Mark E. Howard
Clerk's Notice of Decision  presiding Justice
Document Sent to Parties
on 11/02/2021
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THE STATE OF NEW HAMPSHIRE
~ STRAFFORD, SS.
STRAFFORD COUNTY SUPERIOR COURT
 CASE NO: 219-2021-CV-00202
CANb;CE K. HARVEY
Y.
TOWN OF BARRINGTON

PLAINTIFF’S MOTION TO RECONSIDER

NOW ‘CGMES Candice K. Harvey, the Plaintiff in the above-captioned matter,
by and through her attorneys, Casassa Léw Office, and as follows:

1. Candice K. Harvey (“Harvey”) is the owner of 643 Franklin Pierce
Highway, Barrington, New Hampshire. Harvey has approximately 6 acres at 643
Franklin Pierce Highway, Barringtoyn, New Hampshire that she purchased on
November 27, 2019 and uses as a personal residence and also has a commercial
property on the premises which includes her hair salon.

2. The property is known as Lot 1-0 on Subdivision Plan for David R. and
Glenda J. Henderson dateé September 21, 2005, Plan Number 87-37. (Hereinafter
“2005 Henderson Subdivision Plan”).

3. Lot 1-10 on the 2005 Henderson Subdivision was first conveyed to Peter
R. Ward and Sarah M. Ward (“Ward”) by Warranty Deed recorded on April 26, 2007
after the 2005 Henderson Subdivision Plan was recorded in the Strafford County
Registry of Deeds on August 18, 2006.

4. The Warranty Deed from Ward to Harvey recorded the Strafford County
Registry of Deeds on April 26, 2007 at Book 3521, Page 922, specifically states that
the property is subject to a 40 foot wide Access and Utility Easement to benefit Lot 1-1

shown on the 2005 Henderson Subdivision Plan.
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5. Note 12 on the 2005 Henderson Subdivision Plan states:

“The 40 foot Wide Access & Utility Easement across Lot 1-0
to benefit Lot 1-1 is to be used for a single lot and one
buildable location on Lot 1-1 only. When and if a road on the
frontage of Lot 1-1 is ever constructed the access easement
across Lot 1-0 will be eliminated and access to Lot 1-1 would
be via the new road.”

6.  The Applicants are the same persons that had the 2005 Henderson
Subdivision Plan approved and recorded at the Strafford County Registry of Deeds as
Plan 87-37.

7. The Applicants have now submitted a subsequent Subdivision Plan which
calls for said Lot 1-1 on Plan 87-37 to be subdivided into two (2) lots to be accessed
solely by the Access and Utility Easement despite the fact that Note 12 on Plan 87-37
expressly restricts the Access and Utility Easement to benefit only a single lot and only
in one buildable location. The Applicant has proposed two lots accessed by the
Access and Utility Easement which will necessarily result in two buildable locations.

8.  The New Subdivision Plan of the Applicants is in direct violation of the
easement restrictions that they themselves inserted on their 2005 Henderson
Subdivision Plan.

8. When Harvey purchased 843 Franklin Pierce Highway, she was aware of

the Access and Utility Easement restriction on the 2005 Henderson Subdivision Plan

and was further aware that the Access and Utility Easement was directly limited to a

single lot and a single buildable location.
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10.  The Order affirming the decision of the Barrington Planning Board states
that 2005 Subdivision Plan was modifiable by the Zoning Board of Adjustment and that
the restriction on Note 12 did not apply to Lot 1-0 owned by Harvey because the
restriction was not included in her deed.

11, Harvey requests that the Court reconsider its Order affirming the Town of
Barrington Planning Board because it was an error of law to conclude that the
restriction in Note 12 on the 2005 Henderson Sii%éi‘éi&?éﬁ Plan was not part of the
Easement on Harvey's Land known as Lot 1-0 when it was created.

12.  Aneasement may be created by a written conveyance and a plan

together. Soukup v. Brooks, 159 N.H. 9, 14 (2009); Close v. Fisette, 146 N.H. 480,
483 (2001). The plan itself does not create the easement, it is not till the deed is
signed and recorded that the easement is created. Soukup, 159 N.H. at 14. Even if
the plan is not recorded, if the recorded deed clearly references the plan, it provides
inquiry notice of the plans existence and the fact that %%33' two documents created the
easement. id.

13.  The interpretation of a deeded right of way is determined by the intention
of the parties at the time of the deed in light of the surrounding circumstances. Mansur
v. Muskopf, 159 N.H. 2186, 221 (2009).

14.  If the terms of the deed and plan are clear and unambiguous, those terms

control how a Court should construe the parties’ intent, Mansur, 159 N.H. at 221.

15.  Inthis case, the easement currently on Harvey’s Land was created by the
2005 Henderson Subdivision Plan and the first Deed out to Ward which was recorded
on April 26, 2007, Both the Plan 3%5 Deed combined to create the Easement. Soukup

1569 N.H. at 14. The terms of the deed and plan are unambiguous and control how the
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Court should construe the parties’ intent at the time the easement was created.

Mansur, 159 N.H. at 221. The terms of the Easement include Note 12 on the 2005

Henderson Subdivision Plan which reflects the parties’ intent when the Easement was
created. The first Deed out of 2005 Henderson Subdivision Plan for Lot 1-10 was
sufficient to provide Notice inquiry of the 2005 Henderson Subdivision Plan and Note
12 by referencing said Plan. Close, 146 N.H. at 484,

16.  In addition, the Court should apply the general rules of contract
interpretation to the interpretation of the Deed and Plan which created the easement.
Close, 146 N.H. at 484.

17.  When multiple documents constitute the contract between the parties, the
parties’ intent must be ascertained from all these instruments read together as a whole.

Bellak v. Franconia College, 118 N.H. 313, 315 (1978). The Court should harmonize

the documents and give effect to the provisions of the various documents so that none
will be rendered meaningless. Id.

18.  Since, both the Deed and the 2005 Henderson Subdivision Plan created
the Easement and control its terms, the restrictions in Note 12 of the Plan must be
included in the determination of the easement. Id. To rule otherwise would make Note
12 meaningless, Id.

18.  In Close, the Court determined that an easement agreement and plan
created the Easement. The Court determined the dimension of Easement and location
by reference to the Plan. Close, 146 at 484. Similarly the restriction in Note 12 on the

Plan determines the limitation on use of the Easement on Lot 1-0 by reference to the

Plan. Id.
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20. The purpose of the New Hampshire recording statute is to provide Notice
to the public of a conveyance of or encumbrances of real estate to protect both those
who already have interests in land and for those who would like to acquire such
interests. Soukup, 159 N.H. at 20-21.

21.  The Easement was created by the Deed and 2005 Henderson
Subdivision Plan and included the restriction of use in Note 12 of the 2005 Henderson
Subdivision Plan. The rights of Harvey in the Easement as created could not be
divested.

22. The Court's reliance upon Pope v. Little Boar's Head Dist., 145 N.H. 531,
535 (2000) for the probosition that a Zoning Board can modify conditions previously
imposed with respect to the grant of a Variance is not applicable to the fact in this case.
In Pope, the Court indicated that a Plaintiff who owned the land affected by the
Variance could seek a modification of the use of its own land. Pope, 145 N.H. at 535,
In this case, the Easement is over the land of Harvey and the purported modification of
the limitation on this use of the Easement across her Land is directly affected. There
were no third parties directly involved in Pope.

23. The Court's reliance on the fact that the language in Note 12 on the 2005
Henderson Subdivision Plan is not in the Deed chain for Lot 1-0 is also counter to RSA
477:26 which states any conveyance of real estate shall be deemed to include in the
conveyance all easement rights even if not included or mentioned in the Deed, unless
there is a contrary intent stated in the deed.

24. The Applicant's Easement is subject to the limitation in Note 12 on the
2005 Henderson Subdivision Plan under RSA 477:26 regardless of whether the explicit

terms of Note 12 are included in the Deed.
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25.  Under the scope of Easement created both by Deed and the 2005
Henderson Subdivision Plan, the Easement at issue on Lot 1-0 is limited to a single lot
and one buildable location and it was unreasonable and in error for the Barrington
Planning Board to find access to the back land for two lots across the Easement.

WHERE'FORE, the Plaintiff prays that this Honorable Court;

A. Grant the Motion to Reconsider and reverse the approval granted by the
Barrington Planning Board for a two (2) lot Subdivision due to the lack of access from
the Easement at issue which is restricted to one lot and one buildable location.

B. For such other and further relief as may be deemed just.

Respectfully submitted,
CANDICE K. HARVEY

By Her Attorneys
CASASSA LAW OFFICE

Dated: November 12, 2021 B;.N — /—A

iel-R. Hartley, Esquire
459 Lafayette Road
Hampton, NH 03842
(603) 926-6336
dhartley@casassalegal.com
NH Bar ID: 8792

CERTIFICATE OF SERVICE FOR E-FILED CASE

I state that on this date | am sending a copy of this document as required by
the rules of the court. | am electronically sending this document through the court's
electronic filing system to all attorneys and to all other parties who have entered
electronic service contacts (email addresses) in this case. | am mailing or hand-
delivering copies to all other interested parties.

Dated: November 12, 2021 ( f/\ ?“(\'A’/

ifet'R. Hartley, Esquire




THE STATE OF NEW HAMPSHIRE
STRAFFORD, SS. SUPERIOR COURT
Candice K. Harvey
V.
Town of Barrington
Docket No. 219-2021-CV-00202

INTERVENOR’S OBJECTION TO
PLAINTIFE’S MOTION TO RECONSIDER

NOW COMES Garvey & Company, Ltd. (“Intervenor™), by and through its undersigned
attorneys, and objects to Plaintiff’s Motion to Reconsider, stating as follows:

1. Although Superior Court Rule 12(e)(1) does not require an objection to be filed
to a Motion for Reconsideration (unless ordered by the Court), Intervenor objects to underscore
its agreement with the Court’s application of New Hampshire law to those facts evidenced in the
Certified Record and highlighted by the Court.

2. The first two pages of Plaintiff’s Motion repeat verbatim paragraphs 1, 4, 6, 7,
and 10 through 13 of Plaintiff’s September 10, 2021 Memorandum of Law.

3. Plaintiff’s argument in subsequent pages is the same made previously in writing
and during the Court’s hearing.

4. Plaintiff now cites case law (different from her September 10 Memorandum of
Law) in support of the same argument that the 2006 plan Note 12 text (see top of Court Order
page 2) was somehow intended to be incorporated by reference in the deed to Plaintiff. The

Plaintiff’s deed (see Plaintiff’s Exhibit 1) includes a metes and bounds description of the

Page 1 of 4

75



Plaintiff’s property drafted pursuant to the 2006 subdivision plan also referenced by its Strafford
County Registry of Deed Plan 87-37 recording reference. This Court’s October 28, 2021 Order
correctly finds that Plaintiff’s Exhibit 1 states only that Plaintiff’s property is subject to a forty
(40”) foot wide access and utility easement to benefit Lot 1-1 as shown on Strafford County
Registry of Deeds Plan 87-37. There is no limit as to its use; no specific reference in Plaintiff's
deed is made to that plan’s Note 12 or its text as a limitation on the right of way’s use.

5. The 2006 Plan Note 12 text only confirms a prior Planning Board subdivision
limitation as to use, which this Court’s October 28 Order correctly characterizes as modifiable,

citing Pope v Little Boars Head Dist., 145 N.H. 531, 535 (2000).

6. As the reserved right of way provides pedestrian, vehicle and utility access to the
applicant’s (Hendersons) land (under agreement for purchase by the Intervenor), it was logical
for the Hendersons (who first conveyed the Plaintiff’s land to Ward, which Ward then conveyed
to Plaintiff) to not have placed a use limitation on the access by a Planning Board imposed
condition, which condition was potentially modifiable by future ZBA or Planning Board action.

7. Plaintiff claims this Court’s reliance upon Pope is misplaced, and not applicable
to the facts of this case. See Motion to Reconsider paragraph 22.

8. To the contrary, the Court’s reliance upon Pope goes to the very essence to why
Plaintiff’s appeal was properly denied.

9. Without any express language in the Deed from Ward to the Plaintiff (Plaintiff's
Exhibit 1) expressly limiting the right of way in question to be limited to only one building lot,
the Plaintiff took title to her land subject to the possibility of the Barrington Zoning Board of
Adjustment’s (“ZBA”) and Planning Board’s previously imposed limitation on use of the right of

way being modified in the future.

Page 2 of4
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10.  The Barrington Planning Board’s two lot subdivision which is the subject of this
appeal, in fact, modified its previous use limitation condition. The Planning Board’s
modification was consistent with the Barrington ZBA’s modification of its own previously
granted variance limiting the subject right of way’s use.

11. -~ The Plaintiff was aware of and participated in the ZBA case by which the
Hendersons and Intervenor sought to modify the 2006 Plan Note 12 condition limiting the use of
the right of way in question. This Court’s October 28 Order points out the “fact” that the
Plaintiff did not appeal the ZBA decision (Court’s Order at page 2). This Court’s Order points
out the “facts” that “neither the ZBA nor (Barrington Planning) Board made findings that the use
of the forty foot easement over Harvey’s property by two (2) lots would constitute an
overburdening of the easement.” (Order at page 2 citing Certified Record at pages 86-91).

12. " New Hampshire law, as acknowledged by Pope, demonstrates that Plaintiff’s
interpretation of her own deed (Plaintiff’s Exhibit 1) as characterized by her original Complaint,
her September 10 Memorandum of Law, and Motion to Reconsider, is misplaced.

13, Plaintiff took title to her land, subject to the forty (40°) foot wide right of way
benefitting land of the Applicants, the Hendersons, (for which the Intervenor has a contract to
purchase) unrestricted as to use by any intent expressed by the parties’ deed language (Plaintiffs

Exhibit 1). Any effort by the Plaintiff by her Motion to Reconsider, or any alternative civil

litigation asserting anything to the contrary fails as a matter of found fact and correctly applied

law,

Page 3 of 4
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WHEREFORE, the Intervenor prays that this Honorable Court:

A.  Deny Plaintiff’s Motion to Reconsider: and

B.  Grant such further relief as the Court deems just and necessary.
Respectfully Submitted,
By and through its Attorneys,

Wyskiel, Boe, Tillinghast & Bolduc, P. A,

Dated: November 16, 2021 By: /s/Christopher A. Wyskiel

Christopher A. Wyskiel, Esquire
5681 Central Averue

Dover, NH 03828
{603y742-5222

CERTIFICATE OF SERVICE

Thereby certify that copies of the foregoing Intervenor’s Objection to Plaintiff's
Motion to Reconsider has been served through the Court’s electronic service system to Daniel
R. Hartley, Esquire, counsel of record for the Plaintiff, and to Laura Spector-Morgan, Esquire,
counsel of record for the Defendant, Town of Barrington

Dated: November 16, 2021 /sfChristopher A, Wyskiel

Christopher A, Wyskiel, Esquire

HARE & BUS\Garvey, Dave - re Henderson'\Pleadings\Imervenor’s Objection to Plaintiffs Motion to Reconsider docx
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Filed

File Date: 11/12/2021 3:08 PM
Strafford Superior Court
E-Filed Document

THE STATE OF NEW HAMPSHIRE
| ~ STRAFFORD, SS.
STRAFFORD COUNTY SUPERIOR COURT
© CASENO:219-2021-CV-00202
| CANDICE K. HARVEY
Y.
TOWN OF BARRINGTON

PLAINTIFF’S MOTION TO RECONSIDER

NOW COMES Candice K. Harvey, the Plaintiff in the above-captioned matter,
by and through her attorneys, Casassa Law Office, and as follows:

1. Candice K. Harvey (“Harvey”) is the owner of 643 Franklin Pierce
Highway, Barrington, New Hampshire. Harvey has approximately 6 acres at 643
Franklin Pierce Highway, Barringtén, New Hampshire that she purchased on
November 27, 2019 and uses as a personal residence and also has a commercial
property on the premises which includes her hair salon.

2. The property is known as Lot 1-0 on Subdivision Plan for David R. and
Glenda J. Henderson date& September 21, 2005, Plan Number 87-37. (Hereinafter
“2005 Henderson Subdivision Plan”).

3. Lot 1-10 on the 2005 Henderson Subdivision was first conveyed to Peter
R. Ward and Sarah M. Ward ("Ward”) by Warranty Deed recorded on April 26, 2007

after the 2005 Henderson Subdivision Plan was recorded in the Strafford County
Clerk's Notice of Decision
Registry of Deeds on August 18, 20086. Document Sent to Parties

N 11/24/2021
4.  The Warranty Deed from Ward to Harvey recorged the Strafford County

Registry of Deeds on April 26, 2007 at Book 3521, Page 922, specifically states that
the property is subject to a 40 foot wide Access and Utility Easement to benefit Lot 1-1

shown on the 2005 Henderson Subdivision Plan. NS wte £, /fi«mﬁ{iw
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5. Note 12 on the 2005 Henderson Subdivision Plan states:

“The 40 foot Wide Access & Utility Easement across Lot 1-0
to benefit Lot 1-1 is to be used for a single lot and one
buildable location on Lot 1-1 only. When and if a road on the
frontage of Lot 1-1 is ever constructed the access easement
across Lot 1-0 will be eliminated and access to Lot 1-1 would
be via the new road.”

6.  The Applicants are the same persons that had the 2005 Henderson
Subdivision Plan approved and recorded at the Strafford County Registry of Deeds as
Plan 87-37.

7. The Applicants have now submitted a subsequent Subdivision Plan which
calls for said Lot 1-1 on Plan 87-37 to be subdivided into two (2) lots to be accessed
solely by the Access and Utility Easement despite the fact that Note 12 on Plan 87-37
expressly restricts the Access and Utility Easement to benefit only a single lot and only
in one buildable location. The Applicant has proposed two lots accessed by the
Access and Utility Easement which will necessarily result in two buildable locations.

8.  The New Subdivision Plan of the Applicants is in direct violation of the
easement restrictions that they themselves inserted on their 2005 Henderson
Subdivision Plan.

8.  When Harvey purchased 643 Franklin Pierce Highway, she was aware of
the Access and Utility Easement restriction on the 2005 Henderson Subdivision Plan

and was further aware that the Access and Utility Easement was directly limited to a

single lot and a single buildable location.



10.  The Order affirming the decision of the Barrington Planning Board states
that 2005 Subdivision Plan was modifiable by the Zoning Board of Adjustment and that
the restriction on Note 12 did not apply to Lot 1-0 owned by Harvey because the
restriction was not included in her deed.

11.  Harvey requests that the Court reconsider its Order affirming the Town of
Barrington Planning Board because it was an error of law to conclude that the
restriction in Note 12 on the 2005 Henderson S@éésis& Plan was not part of the
Easement on Harvey’s Land known as Lot 1-0 when it was created.

12.  An easement may be created by a written conveyance and a plan
together. Soukup v. Brooks, 159 N.H. 9, 14 (2009); Close v. Fisette, 146 N.H. 480,
483 (2001). The plan itself does not create the easement, it is not till the deed is
signed and recorded that the easement is created. Soukup, 159 N.H. at 14. Even if
the plan is not recorded, if the recorded deed clearly references the plan, it provides
inquiry notice of the plans existence and the fact that i:%;ae‘ two documents created the
easement. id,

13. The interpretation of a deeded right of way is determined by the intention
of the parties at the time of the deed in light of the surrounding circumstances. Mansur
v. Muskopf, 159 N.H. 218, 221 (2009).

14.  If the terms of the deed and plan are clear and unambiguous, those terms

control how a Court should construe the parties’ intent. Mansur, 159 N.H. at 221.

15.  In this case, the easement currently on Harvey’s Land was created by the

2005 Henderson Subdivision Plan and the first Deed out to Ward which was recorded
on April 26, 2007. Both the Plan égé Deed combined to create the Easement. Soukup

158 N.H. at 14. The terms of the deed and plan are unambiguous and control how the
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Court should construe the parties’ intent at the time the easement was created.

Mansur, 159 N.H. at 221. The terms of the Easement include Note 12 on the 2005

Henderson Subdivision Plan which reflects the parties’ intent when the Easement was
created. The first Deed out of 2005 Henderson Subdivision Plan for Lot 1-10 was
sufficient to provide Notice inquiry of the 2005 Henderson Subdivision Plan and Note

12 by referencing said Plan. Close, 146 N.H. at 484.

16. In addition, the Court should apply the general rules of contract
interpretation to the interpretation of the Deed and Plan which created the easement.

Close, 146 N.H. at 484,

17.  When multiple documents constitute the contract between the parties, the
parties’ intent must be ascertained from all these instruments read together as a whole.
Bellak v. Franconia College, 118 N.H. 313, 315 (1978). ’2‘2}& Court should harmonize
the documents and give effect to the provisions of the various documents so that none
will be rendered meaningless. Id.

18.  Since, both the Deed and the 2005 Henderson Subdivision Plan created
the Easement and control its terms, the restrictions in Note 12 of the Plan must be
included in the determination of the easement. Id. To rule otherwise would make Note
12 meaningless, id.

19.  In Close, the Court determined that an easement agreement and plan

created the Easement. The Court determined the dimension of Easement and location

by reference to the Plan. Close, 146 at 484. Similarly the restriction in Note 12 on the

Plan determines the limitation on use of the Easement on Lot 1-0 by {3?%{&3&& to the

Plan. id.

P
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20. The purpose of the New Hampshire recording statute is to provide Notice
to the public of a conveyance of or encumbrances of real estate to protect both those
who already have interests in land and for those who would like to acquire such
interests. Soukup, 159 N.H. at 20-21.

21.  The Easement was created by the Deed and 2005 Henderson
Subdivision Plan and included the restriction of use in Note 12 of the 2005 Henderson
Subdivision Plan. The rights of Harvey in the Easement as created could not be
divested,

22. The Court's reliance upon Pope v. Little Boar's Head Dist., 145 N.H. 531,
535 (2000) for the proposition that a Zoning Board can modify conditions previously
imposed with respect to the grant of a Variance is not applicable to the fact in this case.
in Pope, the Court indicated that a Plaintiff who owned the land affected by the
Variance could seek a modification of the use of its own land. Pope, 145 N.H. at 535.
In this case, the Easement is over the land of Harvey and the purported modification of
the limitation on this use of the Easement across her Land is directly affected. There
were no third parties directly involved in Pope.

23. The Court’s reliance on the fact that the language in Note 12 on the 2005
Henderson Subdivision Plan is not in the Deed chain for Lot 1-0 is also counter to RSA
477:26 which states any conveyance of real estate shall be deemed to include in the
conveyance all easement rights even if not included or mentioned in the Deed, unless
there is a contrary intent stated in the deed.

24. The Applicant's Easement is subject to the limitation in Note 12 on the
2005 Henderson Subdivision Plan under RSA 477:26 regardless of whether the explicit

terms of Nole 12 are included in the Deed.
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25. Under the scope of Easement created both by Deed and the 2005
Henderson Subdivision Plan, the Easement at issue on Lot 1-0 is limited to a single lot
and one buildable location and it was unreasonable and in error for the Barrington
Planning Board to find access to the back land for two lots across the Easement.

WHEREFORE, the Plaintiff prays that this Honorable Court:

A. Grant the Motion o Reconsider and reverse the approval granted by the
Barrington Planning Board for a two (2) lot Subdivision due to the lack of access from
the Easement at issue which is restricted to one lot and one buildable location.

B. For such other and further relief as may be deemed just.

Respectfully submitted,
CANDICE K. HARVEY

By Her Attorneys
CASASSA LAW OFFICE

Dated: November 12, 2021 E;N . /#J

ielR. Hartley, Esquire
458 Lafayette Road
Hampton, NH 03842
(603) 926-6336
dhartley@casassalegal.com
NH Bar ID: 8792

ERTIFICATE OF SERVICE FOR E-FILED CASE

I state that on this date | am sending a copy of this document as required by
the rules of the court. | am electronically sending this document through the court’s
electronic filing system to all attorneys and to all other parties who have entered
electronic service contacts (email addresses) in this case. | am mailing or hand-
delivering copies to all other interested parties.

Dated: November 12, 2021 /—/\ —7 - /\/L//

\-ﬁaﬁieﬁé. Hartley, Esquire




